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Abstract

During the recent financial global crisis that bega 2008, and the subsequent rise in
national debt from the bail-out of the banks, mastgtes claimed insufficient
resources, and implemented austerity measuresiritiatled reducing spending on
social security. This thesis argues that current approaches by natienal
mechanisms, specifically the CESCR, to judge thesesterity measures are
insufficient and irrelevant. It puts forward its pvnterpretation of how the ICESCR
particularly Articles 2(1) and 9 should be inteteckin order to properly evaluate the
necessity and legitimacy of austerity measures jégiardise the enjoyment of the
right to social security. This is based on theitgdhat, to a large degree, available
resources depend on a government’s policies anidegicand that states must argue
the necessity of such measures with clear and edimg evidence. They must show
that they had no choice, and that any other measaorgdd have worsened general
welfare. Lastly, the thesis uses the analysis dgesl to suggest that the UK’s
austerity measures that undermine and violate ifig to social security are not
justified by its national debt.



National debt versus the right to social security:
How should states’ obligations during a financial gsis be interpreted?

Table of contents

F o L0111V =0 [o =T o 41T o | £ 6
LIST O @CTONYIMS ...ttt s e e e e e e e e e e e e e e e eeeeeennnnes 7
(@ gF=T o1 (= g Il 1 01 o To [1 T4 £ o R 9
1.1 General INtrOAUCTION ......cooiiiiiiiii e e e e e e 9
1.2 Shortcomings of existing aNalYSIS ...... e eerairiiee e 10
1.3 Historical bacKgroUuNd...............uiiiceemeeiiii e e e 12
I Y/ =1 g o T (o] [T V2RSSR 14
1.5 The theoretical framework of the thesis ... 21
1.6 Outling Of the thESIS ....uuueiiiii s 25
Chapter 2: Maximum Available Resources: Changing tk Conversation ....................... 28
2.1 General INtrOAUCTION ........uuiiieeiieieccmeeiiiiiii ettt e e e e e e e e e e e e s errree e e e e e e e e e e e e e e aaans 28
2.2 Maximum available r@SOUICES............ e 31
2.2.]. RESOUITES ... ieiieeiiit e e et a e e e eee s e e e e e et e e e e e ee s e e e e e ee s e s e e e e ennnnaneeeennes 31
WA \Y - ¥ 41 o P 36
2.2.3. AVAIIADIE ... ... ——— 44
2.3. Using human rights principles to further iflastates’ obligations under the
‘maximum available reSoOUrCes’ ClaUSE........ccouuueiiiiiiiiieee e e 55
2.3.1. DUE AIIJENCE ... ..ottt 56
2.3.2. Equality and non-diSCrimiNation .....cccccceoeeeiiiiiiiiiiecicrr e ee e e e e 60
2.3.3. ACCOUNTADIIILY ..eeiiiiee e e e e e aeaeees 63
2.4. Maximum available resources and the restro€la 2(1) of ICESCR...................... 66
2.4.1. ProgressivVe realiSation ............ecceeeiiiiiiiiiiiiiiiiiee e e e e e eeeeaaees 67
2.4.2. The obligation t0 take StEPS .......ceeeeeeieeiiiiiiiiie e e e e e e e 70
2.4.3. The obligation to ensure minimum esserbakent ............ccccceevveveeeeeeeeiieeeem 12
A S \\ o g B £ (0 o | (=2 (o] I 76
2.5. Concluding rEMAIKS ......cooiiiiiiiieeeeeeeee et e e e e e e e e e e e e e e e e e e eeeeeeaeee 83
Chapter 3: The right to social security: who shoud be entitled to what, and
1177 1= 0 OO P PP PPPPPP 85
T R 1T o 1T = L 01 oo [¥ox 1o o IR 85
3.2 The right to social security in internationatiaegional human rights law ................. 86
3.3 Challenges in defining the right to SOCIal SBGU. ..........cooeiiiiiiiiiiiiiieeeeiee e 92
3.4 Content of the right to SOCIal SECUNLY......c.evvvuviiiiiiiiiie e 98
341, AVAIIADIE ... 98
G Yo [T [ U=V S 105
3.4.3. Coverage (Eligibility) ........ooeiiiiceeeeiiiiii e 109
4.4, ACCESSIDIE ..o 117
3.4.5. Cultural accessibility (acceptability)...c.......ooeeeiiiiiiiiiiii e 121
G T o [od (8o 1Yo I =T 1 g F= T USRS 122



Chapter 4: States’ obligations to implement the rigt to social security during a

FINANCIAI CIISIS ..ttt ettt e e e e e e e e e e e e e eeeeeeennes 124
4.1. General INtFOAUCTION .......cooi it e e 124
4.2 Responses to the crisis and the effects ongheto social security .................... 127
4.3 Core obligations to implement the right to absecurity during times of crisis....... 130

4.3.1. Minimum essential [eVeIS ... 131
4.3.2. Non-discrimination and substantive equality..........cccccceeveeeeieeiiiieeeiiiiiieees 135
4.3.3. Protection of the most vulnerable: detemgnhose in need .............cccc..oee. 139
4.3.4. Take deliberate and targeted steps inajugiiogramme of action .................... 142
4.3.5. NON - FEIrOGIESSION .....coiiiiiieeeieeeeemsieee e e e e e e e e e et e e e e eeeeeebb b e e as 144
4.4. The financial crisis and general obligationder the ICESCR: Can states
escape their obligations to implement the righddoial security?................ccovvvvinnnnen 146
4.4.1. The financial crisis and non-derogationi@fits ..............cccceeeveieeeeeeeeeennn.. 146
4.4.2. The financial crisis and maximum availaleleources: human rights and
o LU RS (T ] Y=o 0] o] o oSSR 151
4.4.3. The financial crisis and progressive implefaBon ..............ccceevvvvvviiiiiinnnnns 155
ST @] o ol [ o [T o [N =T 0 = g & 157

Chapter 5: The situation in the UK: May 2010 — May2015........ccccoeeiiiviieeeeiiieeeieeiinns 591
5.1. General INtrOAUCTION .........ueeee e ceeeee e e e e 159
5.2. The right to social security iN the UK . .cooiiiieeeeiiie e eeeee e 160

5.2.1 Post 2010 Welfare RefOrm ..........uuceeemmeiiiiiiiieee e 161
5.3 The right to social security: compliance witkernational standards and
PINCIPIES ... ettt r e e e e eee e e e e e e e e e e e e eeeeeeeeennennnnnns 164
5.3.1. AVAIlaDIlity ....ccoeeeeieeeee e 164
IR T Yo [T [ U= To3 TSP 172
5.3.3. Coverage/eligibility ............uueeeeeeiiiiiii e 187
5.3.4. ACCESSIDIILY .vvvveeiiiieeee e 197
5.3.5. Cultural accessibility (Acceptability): &tmatisation and discrimination........... 203
5.4. Are these austerity measures JuSHfied 2. ..o 204
5.5 Concluding FEMAIKS ......ccooiiiiiieeiiieeeemme ettt s e e e e e e e e e e e e e eeeeeeeeeeeeeeenennnnes 212

(O =T o) (=1 g T 0] o o] 10 £ (0] o I 214
6.1. General INtFOAUCTION .......uuueiei e eeeeee e e e e e e 214
B.2. REIBVANCE .....oeiiiiiiiiiiiiieie et ettt e e e e e e e e e e 215
6.3. Answering the researcCh QUESHION...... o eeeeerrrrininniiiasieeeeeeeeeeeeeeeeeeeeeneeeeennnen 217

6.3.1. Maximum available reSOUICES ..........uuuuciiiiiiiiii e 218
6.3.2. Maximum available resources and Article) 2flthe ICESCR ......................... 220
6.3.3. The right t0 SOCIal SECUILY ........ceieeiiiiiiiiiiiie e 224
B.3.4. SUMIMATY ...ttt et e et e et s e e et s e s e enas e e e e e e e e eann s 228
6.4. Applying the analysis to the situation iN W€ ... 229
6.5. Original contribution t0 KNOWIEAQJE .....cceeeeuvniiiiei i 231
6.6. LOOKING TOIWAIT .......uiiiiieeeee et e e e 234

2] o] [ToTe = o] ) 2RSSR 236

1. TADIE OFf CASES ...eeiiiiiiiiiiiii e ettt e e e e e e e as 236
NALONAI CASES ...ttt e e e e e e e e et e ettt e bbb bbb s e e e e e e e e e eaas 236
[y=To o] g F- L @F= TS =PSRRI 238

2. Table of LegiSIation ..o e 239
NN F= AT ] = | TR TRTPPP 239



Regional standards

.............................................................................................. 240
International StANAAIAS...............uu. . e enaaae e as 241
3. Council of EUrope dOCUMENLS ..........ooiceeeemmeeiee e e e e e e e e e e e eeeeaeeeee e 242
4. EU DOCUMENTS .. .oeiiiiiiie ittt e ettt e e e e e e e e mmn e e e e e e eana s 243
5. IACHR JOCUMIEBNES ...uuiiiiii i e e e e ettt e e e e e e e e e e e e e e e eeeeeeeeeeeeeeenennnnes 243
6. UN JOCUMEBNLS ...ttt ettt e e e e e e e e e e et ee e e eeeeeeeeeeebnnn s 243
I (== UV o o o 1 243
SPECIAI PrOCEAUIES ... .ttt e e e e e e e e e e e ee e e eeeeeeeeeeesnnennnnns 249
L 1 T SR 251
7. Articles, books and publiCAtIONS .........uueuuiiiiiie e 251
8. Presentations and SPEECNES.........uuuu i 273
9. Press releases/media artiCles ....... .o 273



Acknowledgements

First and foremost, | must thank my supervisor &sbr Sigrun Skogly very much for
giving me the opportunity to do a PhD; and for ay& making time for me and my
numerous questions, and providing invauable helgas, guidance and advice. My
second supervisor Professor David Milman has alsenbinstrumental in giving
much-needed counsel and direction.

| would also like to thank Dr Magdalena Sepulved@iirst suggested focusing on
the right to social security, and gave me much eragement as well as many
insights into the issues and complexities surraugpdhis right, and the numerous
human rights challenges facing persons living ingoty. Many other people have
also provided vital advice and stimulating deb#bes have considerably helped me to
deepen my analysis. These includes Bahram Ghawgst@h Courtis, Lynne Gentile,
Sally-Anne Way, Stefania Tripodi and Virginia Br@omes. | am also enternally
grateful to Dr Ana Maria Suarez Franco for lettmg use the Geneva office of FIAN
International to work, and for sharing with me hawnsiderable expertise and
knowledge. Of course, the thesis is all my own warkd any errors and mistakes are
entirely mine alone.

| am also much indebted to many friends who haypsued me during the process
and refused to believe | was crazy for doing a PA.Beir support was especially
important to me in the early years. These friematsude Andy Palmer, Gill Kitley,
Niamh O’Sullivan, Maureen Teo, Monika Kremer, RaitriRooney, Susanne
Ringgaard Pedersen and Yu Kanosue. Thanks muspalsicularly go to Paul and
Silke Handley for always keeping open house wittlless food and wine, and great
conversation and humour; Hannah Wilkes for beligvatrongly in the topic and
keeping me motivated; Katrine Thomasen for alwagisdp there with much wisdom
and support; Fran Scott and Jessica Spence fog lieenmost fabulous friends, and
just a phone call away; Cara Pittendrich for bemg personal therapist, and
providing many distractions in the form of flea ks, bargain hunting, and much
needed tea, cakes and occasional glasses of whisky; Stevens for helping me
transition back to Geneva life and making me lawgidg last, but not least, Eleanor
Openshaw for providing endless entertainment, ke&ppme sane and, most
importantly, introducing me to Inspector Morse.

| could not conclude without expressing my immerngatitude to my family
especially Dad, Mum, John, Margaret and Debbie.d&@an not express how much
their unconditional love and support has meant ¢oover the years from when | was
a stroppy child to an emotional teenager and beyblaye them all very much, and
only wish that Dad could have seen the project detegd. He always believed in me,
even when | was far from deserving such faith. Bothsense of justice and humour
continue to accompany me everyday, and he is veishrmissed by us all.



List of acronyms

ACCA
CAB
CEACR

CEDAW

CEDAW
Committee
CESCR
CESR
CHST
CoE
CPAG
CPI
CRC
CRC
Committee
CSR
CWGL
DEFRA
DHP
DLA
DOTAS
DWP
EC
ECHR
ECtHR
ECJ
ECOWAS
ECSR
EEA
ESA
ESCAP
ESR

EU

FAO
FIAN
FIDH
FTT
GAAR
GDP
GFCC
GNP
HMRC
ICCPR
ICESCR
IFS

Association of Chartered Certified Accountafité)
Citizens Advice Bureau (UK)

The ILO’s Committee of Experts on the Applioa of Conventions

and Recommendations

Convention on the Elimination of All Forms Dfscrimination Against

Women

Committee on the Elimination of All Forms of Dismiination Against

Women
Committee on Economic, Social and CulturghRi
Center for Economic and Social Rights
Canada Health and Social Transfer
Council of Europe
Child Poverty Action Group (UK)
Consumer Price Index (UK)
Convention on the Rights of the Child
Committee on the Rights of the Child

Comprehensive Spending Review (UK)

Center for Women'’s Global Leadership

Department for Environment Food and Rural Affalo{
Discretionary Housing Payment (UK)

Disability Living Allowance (UK)

Disclosure of Tax Avoidance Schemes (UK)
Department of Work and Pensions (UK)

European Commission

European Convention of Human Rights

European Court of Human Rights

European Court of Justice

Economic Community Of West African States
European Committee of Social Rights

European Economic Area

Employment and Support Allowance (UK)

Economic and Social Commission for Asia &edRacific
Economic and social rights

European Union

UN Food and Agriculture Organisation
An international NGO working on the right todd
International Federation for Human Rights

Financial transaction tax

General Anti-Abuse Rule (UK)

Gross Domestic Product

The German Federal Constitutional Court

Gross National Product

Her Majesty’s Revenue and Customs (UK)
International Covenant on Civil and Political Right
International Covenant on Economic, Social and @altRights
Institute for Fiscal Studies (UK)



ILC
ILO
IMF
IPPR
JCHR

JRF
JSA
LAPSO
LHA
NAB
NHF
NGO
OECD
OPFS
PIP
RPI
SLS
TUC
UDHR
UNCTAD
UNDP
UNICEF
USA
VAT

International Labour Conference

International Labour Organisation

International Monetary Fund

The Institute for Public Policy Research (UK)

Joint Committee on Human Rights of the Hou$éords and
Commons (UK)

Joseph Rowntree Foundation (UK)

Jobseeker’s Allowance (UK)

Legal Aid, Sentencing and Punishment of Qftas Act (UK)
Local Housing Assistance (UK)

National Assistance Board (UK)

National Housing Federation (UK)

Non-Governmental Organisation

Organisation for Economic Co-operation andddgvment
One Parent Families Scotland

Personal Independent Payments (UK)

Retail Price Index

Socio-Legal Scholarship

Trades Union Congress

Universal Declaration of Human Rights

UN Conference on Trade and Development

UN Development Programme

UN Children’s Fund

United States of America
Value Added Tax



Chapter 1: Introduction

1.1 General introduction

This thesis suggests how judicial and quasi- jadlibodies should interpret states’
obligations under both Article 2(1) of the Intenoaial Covenant on Economic, Social
and Cultural Rights (ICESCR), which stipulates thiates must take steps using “the
maximum of its available resources” to implemerg tights in the Covenant, and
Article 9 of the same treaty on the right to soseturity. It presents an argument of
how the ICESCR ought to be interpreted to helprddtes states’ obligations during a
financial crisis to implement the right to sociakarity, and whether a national debt
can or should be used to excuse non-implementafidkrticle 9 of the ICESCR as

some governments are claiming. Lastly, it usesaihaysis developed to examine
whether the UK can be seen as violating the riglsocial security, and whether such

measures can and should be justified by its natubelat?

To fully answer this research question, there anmerous more detailed pertinent
guestions needing to be resolved such as: whethwsslevel of resources should
dictate their human rights compliance or whetherrthuman rights obligations ought
to instead dictate the resources that need to hergied and allocated? And whether a
national debt could justify significant cutbackssiocial expenditure that threatens, or

even violates, the right to social security?

While states have always defended the lack of implgation of human rights on
insufficient resourcesthe relevance of these questions has become sttaneg the
recent financial global crisis beginning in 2008emhone considers the “trillion of
dollars being made available for bailing out thalbag sector” and the only minimal
social protection response to the cridifinder the guise of insufficient resources,

10On 4 October 2011, when presenting its reportéoMtorking Group on the Universal Periodic
Review, Antigua and Barbuda reminded delegatioasith efforts in promoting and protecting human
rights “should be considered in the context ofdbantry being a third world, developing State with
limited resources.” International Service for HuniRights UPR of Antigua and Barbuda: notable
achievements in education but concerns over LGRjhits’ (Geneva 201 1xwww.ishr.ch/news/upr-
antigua-and-barbuda-notable-achievements-educatinoerns-over-lgbti-rights> accessed 3 January
2012.

23ally-Anne Way and Shira Stanton ‘Human Rights #medGlobal Economic Crisis; Consequences,
Causes and Responses’ (CESR 2009) <http://cestawgloads/CESR-



during the crisis governments have considerablyced social spending that has
substantially undermined human rights. They havsemgally suggested that a

national debt trumps social security concerns.

So far, despite clearly being a human rights iskuejan rights have been noticeably
absent from the discussion on austerity. Even astohgman rights scholars and
practitioners there has been limited referencenéoimpact of these cutbacks on the
right to social security and their necessity witgards to a state’s maximum available

resources.
1.2 Shortcomings of existing analysis

This thesis is motivated both by the clear needrtalyse the relevant human rights
standards regarding maximum available resourcestlaadight to social security.
Even before the financial crisis, as already nostéates have often argued they do not
have the resources to implement human rights. ¢t fae ‘maximum available
resources’ clause has been charged with weakehen¢CESCR by giving states an
excuse for non-compliancelt is often compared to the International Covenamt
Civil and Political Rights (ICCPR) whose lack ofchua clause reportedly strengthens

enforceability by not providing states with suchexguse for non-implementatidn.

Generally while human rights implementation oft&pends on resources, economics
and human rights remain largely distinct and setftained fieldsS, and the human
rights community remains cautious in examining éssuelating to resources. This
reluctance has not gone unobserved by other destriHuman rights activists are
coming under increasing criticism and the relevantéehuman rights has been
guestioned. For instance at a meeting on humartsrighd the global economy,
convened in 2010 by the International Council ommdn Rights Policy, participants

noted that “Many economists criticise advocatesirhan rights for avoiding tough

Human%20Rights%20and%20the%20Global%20Economic%&8qdf> accessed 10 January 2010,
p. 2.
* Henry Steiner and Philip Alstomternational Human Right in Context: Law, Politiddorals — Text
and Materials(2™ Edition, Oxford University Press 2000), p. 275.
4 .

Ibid.
® David Petrasek and Vijay Nagaraj, ‘Human Rightthie Global Economy: Report from a
Colloguium’ (International Council on Human Riglislicy 2010).

10



choices. From their perspective, human rights aalesc appear to affirm broad
principles over specific policy choice$.”

More specifically the human rights community has e articulate how it should
answer states’ claims of insufficient resourcegustify their non-compliance with
human rights treaties, in particular the ICES@TRspite increasing analysis of the
issue, Nolan has noted for instance that the sobgéates’ obligations under Article
2(1) remains uncledr.She further notes given this the increased diffjcubf
evaluating state responses and its complianceth&hmaximum available resources

clause’ in times of economtamult.®

There has also been limited analysis on what th@éahcontent of the right to social
security actually includesin 2010, the International Labour Organisation Q)L

observed that “the general international humantsighstruments of the United
Nations (UN) and their supervisory mechanisms hawgstly remained silent as to the

actual definition of the right to social securitydsits specific content”

This lack of analysis of both the maximum availatdeources clause in Article 2(1)
of the ICESCR and the right to social security (@et 9 of the ICESCR) perhaps
illustrates why the human rights community has tgearticulate how to address the
austerity measures taken and in particular thengti® to reduce state expenditure on
social security. While there has been a plethorstatEments about the importance of
human rights during times of criisand that such crises do “not exempt states from

complying with their human rights commitments,”“entitle them to prioritize other
issues over the realization of human rightsthere has been limited analysis of the

legitimacy and necessity of austerity measuresiwitite framework of Article 2(1)

® Ibid.

’ Aoife Nolan, ‘Introduction’ in Aoife Nolan (edEconomic and Social Rights After The Global
Financial Crisis(Cambridge University Press 2014), p. 8.

8lbid., p. 9.

° ILO ‘Extending social security to all: A guide thrgh challenges and options’ (International Labour
Office, Geneva 2010), p. 12.

19 UNHRC ‘Report of the Independent Expert, MagdalSeaulveda, on the question of human rights
and extreme poverty: human rights based approadttvery from the global economic and financial
crises, with a focus on those living in poverty0{2) UN Doc A/HRC/17/34, para 38. See also Philip
Alston and Gerard Quinn, ‘The Nature and ScopetateS Parties’ Obligations under the International
Covenant on Economic Social and Cultural Right3{@)® Human Rights Quarterlypp. 156-229.

M UNHRC (Independent Expert on the question of hunigtits and extreme poverty), (n 10), para 38.

11



and states’ maximum available resourddsman rights bodies and academics have
insteadfocused on emphasising the necessity of complyiitly the core obligations
in times of financial crisis, and how any cutbacksould be proportional, and

achieved through greater transparency and particip

As documented throughout the thesis, this lack raflysis has led to only limited
progress in interpreting Article 2(1) with manyings and judgments failing to take
into account the reality of resources. This hastéichthe effectiveness of the human

rights community’s response to contemporary finalnend economic issues.
1.3 Historical background

The global crisis that began in 2007/2008 is nowsatered to be the worst since the
Great Depression of the 1930s. It “began with thi&apse of the American mortgage
market, quickly spread beyond North American basdenraveled European financial
markets and public finances, and stalled the gl@gainomy.*® The burst of the
United States of America (USA) housing bubble cdubke values of securities tied to
real estate pricing to plummet, which in turn dasth@inancial institutions globally
and even threatened their collapse. In many instantis was prevented by
the bailout of banks by national governments. Tle Gbvernment for instance put
together a bank rescue package of approximatel® £0on on 8 October 2008 to
secure the stability of the banks. In January 2@08econd bank rescue package was
put together totalling at least £50 billiéh

Amongst the causes of this crisis was the lackffecBve regulation of the financial
sector. The USA’s Senate's Levin—Coburn Reportlooled that the crisis was the
result of "high risk, complex financial productsidisclosed conflicts of interest; the
failure of regulators, the credit rating agenciasd the market itself to rein in the

excesses of Wall Street®. The Financial Crisis Inquiry Commission similarly

12 CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)

13 Janine Brodie, ‘Elusive Equalities and the GreateRsion: Restoration, Retrenchment and
Redistribution’ (2014) 10 International JournalL@iw in Context, pp. 427-441, p. 427.

14 Grace Wong ‘UK unveils second bank rescue p&XN Money(19 January 2009) <
http://money.cnn.com/2009/01/19/news/internatidnabin_bank_bailout/> accessed 14 April 2016.
15 US Permanent Subcommittee on Investigatiadl Street and the Financial Crisis: Anatomy of a
Financial Collapsg(United States Senate, 13 April 2011).

12



concluded that the financial crisis was avoidaldad was caused by inter alia

"widespread failures in financial regulation angewision”*®

While initially governments responded to the finahccrisis of 2008/2009 with
counter-cyclical measures designed to boost ecanoasttivity and reduce
unemployment “such as fiscal stimulus packages asmtial protection
interventions®’ by 2010 states changed to adopting fiscal corestitid strategies and
began making considerable cutbacks to reportedly hedress the large national
deficits incurred by the bank bailouts. The cutlsablave included rationing social
securitythrough decreasing coverage and/or adequacy, amdasing emphasis on
contributory systems and individual responsibiitithrough implementing strict
conditionalities. In addition to reducing social spending, stateso aésnployed
regressive taxation measures such as consumpies, tahich are seen as regressive
since they disproportionately hit the poorest wpersl a greater part of their income,

labour market reforms, and structural reforms tosfEn plans®

Therefore, despite the lack of regulation beinggaiBcant contributor to the crisis,
governments’ responses to the crisis have focusedducing the role of the state and
encouraging neo-liberalism. Grant and Wilson haveeoved the dominance of “neo-
liberal Washington Consensus policies following fimancial crisis™® This in turn
has resulted in increasing marginalisation and uabty. Nolan observes that the
responses to the crisis have “largely served toeshp existing power distributions

and inequalities to the detriment of ESR (econcanid social rights)®

This has not come out of the blue. Over the lastetidecades, there has béan

movement away from the Keynesianism” economics0% “where economic and

'8 The Financial Crisis Inquiry Commissidie Financial Crisis Inquiry ReporEinal Report of the
National Commission on the Causes of the Finarazial Economic Crisis in the United States
(Featured Commission Publications, 25 February 011

" UNHRC (Independent Expert on the question of huriggats and extreme poverty(; 10), paras.
21-24.

18Council of Europe ‘Safeguarding Human Rights im&s of Economic Crisis’ (Issue Paper,
Strasbourg, 2013),

<https://rm.coe.int/ CoERMPublicCommonSearchServizisplayDCTMContent?documentld=090000
16806daa3f> accessed 3 July 2914, p. 16.

¥Wyn Grant, and Graham Wilson, ‘Introduction’ in W¢rant, and Graham Wilson (ed$he
Consequences of the Global Financial Crisis: ThetRlic of Reform and Regulatio©xford
University Press 2012), pp. 1-14, p. 6.

“'Nolan(n 7), p. 5.

13



social objectives were seen as reinforcing eacergthtowards the neo liberal model
that emphasises the role of markets in which spobty is seen as a cost seen rather
than a central instrument for social developmermt stabilisation. In this neo-liberal
era governments are trying to reduce the role ef dtate,favouring instead open
competition?” With taxation being believed to distort marketsd anndermine
markets’ ability to efficiently distribute resoussethe redistributive role in the state
has been steadily erod&tPolicies of trade liberalisation have also reslilie a
financial squeeze on fiscal space by restrictingartant sources of revenue (e.g.
tariffs) that were previously available to govermiseto fund social expenditurés.
This has led to, as Langford observes, a signifidacline in the level and coverage
of benefits in both developed and developing coestwith “Governments frequently
cite(ing) fiscal constraints, but a preference $omaller government appears to be

dominating factor®
1.4 Methodology

Methodology describes the steps that are genadbpted by a researcher in studying
research problems and the logic behind th&tis a system of principles and general
ways of organising and structuring theoretical prattical activity in order to ensure

the reaching of credible conclusions.

Historically legal research has been associated aviBlack Letter Approach (BLA).
This method is based on interpreting cases andtegato identify the law on a
particular issue or topic and is also describeddaestrinal, law-in-books, legal

formalism, expository, positivistic and analytidebal research’ It assumes law is

% Emmanuel Reynaud ‘The Right to Social Security+énirChallenges in International Perspective’
in Eibe Riedal (ed.pocial Security as a Human Right: Drafting a Geh&amment on Article 9
IZEZESCR - Some ChallenggSpringer-Verlag 2007), pp. 1-17.

Ibid.
% ECOSOC ‘Enhancing Social Protection and Reducinmé&tability in a Globalizing World, Report
of the Secretary-GenergP001) UN Doc. E/CN.5/2001, para 55.
?|bid., para 57.
%MalcolmLangford and Aoife Nolan, ‘The Right to Social St in Centre on Housing Rights and
Evictions (ed.)Litigating Economic, Social and Cultural Rightsedal Practitioners DossigCentre
on Housing Rights and Evictions 2006), p. 51.
RobertCryer, et al. (edsRResearch Methodologies in EU and International L(&lart Publishing
2011), p. 8.
2 D. Manderson and R. Mohr, ‘From Oxymoron to Ingetion: an Epidemiology of Legal Research’
(2002) 6Law Text Culturepp 159-182.
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positive, that igleliberately 'laid down' in the form of rules; lamacted by political
(legislative) authorities, or affirmed by politibalauthorised agencies, such as courts.
This compares to natural law, which is considersddariving from nature, right

reason and morality.

To identify the law on a particular issue, the Bls®arches *“...for principles

governing and explaining the application of rulesfacts in a body of case-law
decisions.”® This is regarded as crucial to findilex lata, that is the law as it is. This
compares tdex ferenda,which means ‘how the law should be’. By focusing o
reviewing existing cases and statutes to find éwedn a particular issue or problem,
this BLA approach considers the doctrine “as a peigal proposition” with no links

to other issues that may influence the probfén.promotes the application of legal
norms to facts and avoids judges imposing their @&rspectives. This approach
therefore views law as “a sealed syst&hridependent of moral, political judgement
or other outside influencés.It also assumes that “legal doctrine possessédsalog
coherence® The decisions of judicial bodies are not regar@ed one-off but

internally connected and related to each otheresthey relates to specific points of

law.
As Qureshi recognises

“Black-letter approach assumes that the answers satations to every legal

problem are available in the underlying logic atdicure of rules which can be

discovered by exposition and analysis of the leigatrine.”®

% Michael Salter and Julie Mas¥riting Law Dissertations, an Introduction and Geitb the

Conduct of Legal Resear¢Rearson Education Limited 2007), p. 68.

% Geoffrey Wilson ‘Comparative legal scholarshipHong Chui, Wing and Mike McConville (eds)
Research Methods for Lafizdinburgh University Press 2007), pp. 87-10382.

% Douglas Vick ‘Interdisciplinarity and the Discipk of Law’ (2004) 31 Journal of Law and Society, p.
178.

31 Margaret Thornton ‘The idea of the university ahe contemporary legal academy’ (2004) 6 Sydney
Law Review, pp. 481-502, p. 483. See also Eli Mzlserger, ‘The economic analysis of law-the
dominant methodology for legal research’ (Legald&ta Research Paper No. 1044382, University of
Haifa 2007), p. 4.

¥2g5alterandMason(n 28), p. 68.

33 Shazia Qureshi ‘Research Methodology in Law asdfiplication to Women’s Human Rights Law’
(2015) 22(2)ournal of Political Studies, pp. 629-643.
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There are many criticisms of this doctrinal apploacholars have argued that it is
self-limiting with circular reasoning and is “intettually rigid, inflexible, and inward
looking™* and “... dogmatic, formalistic and close-mindetf"This is because, as
scholars have noted, the “law decides what is @ be law.?® The approach is
accused of stifing any systematic and substantivitique of law®’ Other
commentators have noted that one of “fatal weales8ssf the doctrinal approach is

“its inability to cope with rapidly responding sitiions”>®

Moreover, as Salter and Mason note, many schokare bbserved that this view of

positive law as a system of rules is misleadingedsg that

“Law is never simply positive law that is ‘just tieeto be studied as a certain type
of object. Instead, it is a continuing, dynamic daijely institutional process of
re-interpretation not only of doctrine but also pfocedural requirements,

analytical and rhetorical techniques, specialiaftaskills and fact-finding >

More recently Secker similarly observes that “naitmternational law nor human
rights are static and fixed systems. Rather, bothirma constant state of evolution,

development and redefinitior®.

Lauterpacht similarly rejected the view of law &®at finding the appropriate rule in
an impartial manner. Instead he regarded it astaiaking choices between claims
of varying legal merit! Other legal commentators have also found that B i

“discipline that takes normative positions and nsalk#oices among values and
interests” based on the promotion of common priesipand value¥ Higgins

similarly regards “...international law as a systerh decision-making directed

3 Wing Hong ChuResearch Methods for LafEdinburgh University Press 2007), p. 4.

% salterandMason(n 28), p. 112.

% Richard Noble and David Schiff Sociology of Jurispruden¢Bloomsbury 2006), p. 46.

3" salterandMason(n 28), p. 116.

3 william Twining ‘Reflections on Law in Context’ iReter Cane and Jane Stapleton (disspys for
Patrick Atiyah(Clarendon Press 1992), pp 1-30.

% salterandMason(n 28), p. 113.

40 Emily Secker, ‘Participation in international humights law: a comparison of theory and practice’
(Ph.D thesis, Lancaster University 2008)

“I Hersch LauterpachThe Development of International Law by the Int¢ioveal Court (Stevens &
Sons, 1958) p. 399.

*2Mark Van Hoecke, ‘Legal Doctrine: Which method(sj?Mark Van Hoecke (edNlethodologies of
Legal ResearcfHart Publishing, 2013) p. 10.
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towards the attainment of certain declared valuagier than as a system of neutral
rules?* As such they can respond and adapt to contempprabfems and challenges.
She suggests that “... if international law was judes’ then international law would
indeed be unable to accumulate to, and cope witbhamging political world**

Other scholars have gone further to assert:

“The idea of law as an autonomous body of rulesosonly enigmatic and
inscrutable. It is also potentially an instrumehtmgustice, with embedded but

out-dated values that oppress a later and morgheatied population®

Other commentators have similarly observed the gs#tgeof going beyond BLA and
lex latato prevent the law from becoming static and inrate as situations change.
They have specified that while impartiality is dalc no rules can apply for every
situation and where law is unclear choices andsttmts need to me made that respect
extra legal considerations and external vaf&sis view of law, as a process, allows
context to become part of the conversation, andanoéexternal irrelevant factor as
suggested by a doctrinal or black letter appro&el fiocuses on just establishilex
lata.

This view of law as processes rather than rules eélsinges the emphasis ler lata
Higgins for instance notes "If law as rules regsiitee application of outdated and
inappropriate norms, then law as process encoutaggpretation and choice that is
more compatible with values we seek to promote abfectives we seek to
achieve™’ As Puvimanasinghe observes this virtually elitésathe distinction
betweerlex lataandlex ferendaby allowing "choices/interpretations compatiblewi
values", particularly when there is lacunae. Ireass it gives tools to judge situations

when there are no applicable rules for a particotablem??

“3 Rosalyn HigginsProblems and Processes, International Law and Haage 1t(Oxford University
Press 1994), p.vi.

“*Ibid., p. 3.

“>Steven Bottomley and Simon Brorlitaw in Context(Third Edition, The Federation Press, 20086), p.
V.

“*Noora Johanna ArajarvBetween Lex Lata and Lex Ferenda? Customary Intiemal (Criminal)
Law and the Principle of Legality’ (2011) 15(2) Biirg Law Review: Journal of International and
European Law, pp. 163-183.

“"Higgins (n 43).

“8 Shyami Puvimanasingtreign Investment, Human Rights and the Environinfegrspective from
South Asia on The Role of Public International lfawDevelopment(Brill publishing 2007)p. 257-8.
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In fact some argue that the reduced emphasisxolatais already being seen.

Academics have observed that in the USA

"the answer to many legal questions (and perhaps afdhose that make their
way to appellate courts) depends less on detergthim precise semantic
content and scope of the legal norms being appiredmore on understanding
which of the outcomes contended for would bestestre applicable norms'

underlying purposes:®

Other academics have also observed other courtsighake olex ferenda.

Academics have observed thattag international level

“Courts face constant juxtaposition between th&tpast and natural law
approaches. Neither end of the spectrum, howegems to provide fully
satisfactory outcomes in international criminal Jan area of public
international law in which the principle of leggliitnd moral standards often

collide.™®

Arajarvi notes that the use l&ix ferendas especially valuable since international law
is quite often “uncodified and imprecise”. She a®that in particular regard to
international criminal tribunals, since “many mdyatompelling, even universal,
concerns... may not be (yet) grounded on positivallegles”, it may be desirable

“even justifiable” to uséex ferenda*

The importance olex ferendais particularly pertinent in human rights law sntis
clearly concerned with external values, namely segujustice, equality and
protecting the most vulnerable. Human dignity legsthe core of the main human
rights treaties? As a recent example of how law can evolve to cefialues and

respond to context, one could look at indigenogkts and the drafting and adoption

“*Theunis RouxJudging the Quality of Legal Research: A Qualifikesponse to the Demand for
Greater Methodological Rigour’ (2014) 24(1) Legalugation Review, pf73-200

%0 Arajérvi (n 46).

*! |bid.

*2|bid.
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of the Declaration on the Rights of Indigenous RespThis instrument elaborates
new rights for indigenous peoples including a atile right to the ownership, use
and control of lands, territories and other natueaburces based on core principles of
human dignity. Although only soft law it is indica of a process that allows for the
evolution of human rights law through the recogmitiand interpretation of core
values and principles such as dignity, equality mo-discrimination. It demonstrates
that the rights contained in international law ao¢ the result of a fixed set of rules
but the evolving interpretation of principles anaigments according to the current

context and particular values.

In terms of methodologies, the move away from tradal doctrinal BLA approach
associated with establishingx lata has been reflected by emerging socio legal
methodologies that enable legal problems to be &enin their wider context to
determine how law should be read in the real woYlowadays there is increasing
recognition of the “... need for an evolving paradigiich includes a more outward-
looking focus encompassing interdisciplinary metilodies.® This recognition has
resulted in approaches that have been classifieb@e-legal amongst others. They
have been lauded for taking an external approadidodaw that does not usually
accept the way things are and instead rather s&nalslistance to question the status

quo>

This type of methodology has been given many difiedabels, according to the
approach it adopts, such as Inter-disciplinary Rete Law-in-Action, Law Reform

Research, Law and Society, and/or Law in Conté&s.suggested by its many titles, it
is difficult to provide one single definition of \@h socio-legal scholarship (SLS) or a
socio-legal approach involves beyond stating & \ery “broad church” and is based
on a multi or inter-disciplinary approach to thedst of legal phenomer.There are

many different and incompatible interpretations tbé nature and scope of this

approach to researéhAs Qureshi notes given its flexibility and broadge “there is

>3 Vick (n 30), p. 181.

** Terry Hutchinson, ‘Developing Legal Research Skilixpanding The Paradigm’ (2008) 32
Melbourne University Law Review, pp. 1065-10951082

% Timothy J Berard, ‘The Relevance of the SociakSces For Legal Education’ (2009) 19(1) Legal
Education Review, pp. 189-215, p. 199.

*% Salter andVlason(n 28), p. 121

> Ibid.
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no consensus on the definition of the SLS, itsruledins are as diverse as the topics
that are addressed by ®"Despite all its diversities, taking an externatspective
and identifying and addressing the discrepanci¢wdmn law-in-books and law-in-
action are central to its aims. SLS can for instafacilitate the review and exposure
of apparent neutral legislation that could unfairiggatively impact particular
groups>’ It often requires a multidisciplinary or interdisinary approach. A
multidisciplinary approach involves drawing appiapgly from multiple academic
disciplines to redefine problems outside normalraauwies, while an interdisciplinary
approach draws from different disciplines to enleatie understandings of particular

issues, or offer an original theory or concept.

Other methodologies include comparative legal me$ealhis has been argued as
helping improve domestic law and legal doctrine] emassist in the harmonisation of
law within different regions such as the Europeaniod (EU). It can include

comparing different legal systems to ascertain lanities and differences; analysing
clearly the different solutions offered by varidegal systems for a particular legal
problem; investigating the causal relationship leetw different legal systems;
comparing the several stages of various legal systand examining legal evolution
in accordance with different periods and systé&s observed by Levev, while

“... this categorisation is almost hundred years aldis still provides us with

appropriate representation of comparative legakaeh (at least in its general

form)”®t

In general terms academics have begun to realiddefal research does not have to
rely on a single methodology wholly excluding thteer; more than one methodology
can be applied with varying degrees of analysipedding upon the nature of the
research problertf. This includes the assessment whether a certaimotelbgy

occupies the ‘centre stage’ or is used at theainthase of the research project that

%8 Qureshi(n 33), p. 633.

*9Bottomley and Bronitfn 45).

% vitalij Levicev ‘The Synthesis of Comparative aBdcio-Legal Research as the Essential
Prerequisite to Reveal the Interaction of Natidredal Systems’ iThe Interaction of National Legal
Systems: Convergence or Divergence? Conferencer®@yinius University, 2013), p. 164.

L lbid., p. 165.

2Cryer (n 26), pp. 14-15.
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also employs other approaclfésChynoweth similarly puts forward a matrix that
shows that the methodology used by legal academiesely one pure discipline and
that there are a myriad of possibilities includeigments of socio-legal or law reform

research, doctrinal research and legal th&bry.

There are many concerns that this evolution and afsdifferent types of legal
methodologies is opening the door to subjectiy already discussed underlying the
idea of black-letter law or rules is the belieftt@v must be immune from other
influences, and be objective. Many view that byingka multi-disciplinary or socio-
legal approach in particular, scholars “break tberaries of law as a distinct and
self-contained academic discipline®>and introduce technically unsound methods to

legal research. For instance “...many doctrinalistegard (socio-legal)
interdisciplinary research as amateurish dabblinth iheories and methods the
researchers do not fully understafid.Perhaps most pertinent is the question raised
by Van Hoecke. He argues that “...The question rerbaw far should legal scholars
go in that direction and where do they reach theint of incompetence® This is
certainly a valid question. To maintain intelledtuigour, the purposes of, and the
reasons for using, different methodologies mustraele clear thereby allowing the

reader to critically evaluate a study’s overalidi&y and reliability.

1.5The theoretical framework of the thesis

This thesis does not use the black letter or duatapproach in finding the implicit or
explicit patterns of consensus in judicial decisiam jurisprudence to determine the
underlying rules and the law on a particular isstige black letter approach is not
applicable as this thesis views human rights lawnas simply a set of rules
independent of context but as an evolving procésauthoritative decision making
that depends on and responds to context. It is tabgarcising judgement and

choosing what is appropriate for the circumstarares how the law should be read.

% Ibid., p. 39.

% paul Chynoweth, ‘Legal Research’ in Andrew Knight Les Ruddock (edsd)dvanced Research
Methods in the Built Environme(iViley-Blackwell 2008), pp. 28-37.

% Salter andviason(n 28), p. 35.

5 Vick (n 30), p. 164.

7Van Hoeckdn 42), p. 18.
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Given this the thesis focuses on identifying how IBESCR, should be interpreted
(lex ferenda given the wider economic context within which theaty is operating.

To do this the thesis takes a multi-disciplinarprach drawing appropriately from
multiple academic disciplines to redefine the peofs outside of the normal doctrinal
boundaries. Its starting point is not determinihg taw itself, but identifying the
context within which the law, and most specificalESCR is functioning,
particularly the reality of resources. The thesiadt an economics paper. It is instead
designed to provoke critical thinking about theewance of CESCR’s current
approach to the maximum available resources quedather than examining what is
the situation and appropriate economic analyshootrine, it takes note of the variety
of different economic view points and analysis émmnstrate that the situation is not
as clear cut as may be portrayed by some poliséfawhile this thesis may appear to
focus on the Keynsian perspective, this is to cautite common neo-liberal approach
that argues the necessity of austerity as the opljon available to redress the

national deficit®

Using this external perspective, the thesis exasnitigee relevance of current
interpretations by international human rights meeras particularly the CESCR. To

do this, it reviews the body’s concluding obsemasi and general comments using the
‘universal human rights indeX®. This website allows users to access and search the
conclusions and recommendations of the UN TreatyyB8&pecial Procedure and the
Universal Periodic Review mechanisms through séveategories including
particular rights (such as the right to social siguand key words (for instance

‘maximum available resources’ or ‘regressivé’).

Once having reviewed the current approach, thagtiesuses on suggesting how the
ICESCR could be interpreted based on values rafiaer rules and usinigx ferenda

rather thanlex lata To ensure its credibility in determining how tkev can be

% Deborah Summers, ‘David Cameron warns of 'new &gesterity” The Guardian(London, 26 April
2009) < www.theguardian.com/politics/2009/apr/26idacameron-conservative-economic-policy1>
accessed 16 June 2013.
% Ibid.
"OFor more information see http://uhri.ohchr.org/en.
71 i

Ibid.
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interpreted it is still centred on legal principleend past decisions and cases by
international and regional human rights mechanisnajonal courts, and other
relevant bodies. However, rather than examiningcalies to find the consensus
principles to determine the law on a particulau&sit has chosen to highlight those
cases from a variety of different bodies and mecimas, at the international, regional
and national that demonstrate how particular ppiesi could and should be applied in
the specific context of maximum available resourdeather than in engaging in
comparative legal methodology that exhaustively paras different legal systems
and draws conclusions, it uses the examples sdléztiustrate particular points and

demonstrate the possible role of courts.

This also applies to the parts of the thesis onritjig to social security. The thesis
similarly analyses the relevance of recent decssion the right to social security
against the reality and whether, given this reatitgy comply with key human rights
principles such as non-discrimination and univergalith a view to developing what

the law should be.

With regards to the situation in the UK, it was beg the scope of this thesis to do in
depth first-hand research. Instead it used the rtepand finding of credible
organisations working with individuals on the grduifhese organisations have both
documented individual cases and overall trends, otstrating for instance how

austerity measures have affected certain populgtioaps.

This thesis is thus broadly based on research dhoutather than research in law,
and more specifically research about ‘law in cotitdk is designed to facilitate a
change in the way the ICESCR is interpreted to rengs continued relevance given
the economic context and the ends that the lawtended to serve. Throughout all,
the thesis is designed to be provocative showing the ICESCR could and should

be interpreted.

The approach chosen is especially important giliendsues addressed by this thesis.

To determine a state’s obligations during a finahcrisis requires a discussion of

"2\/an Hoeckén 42), p. 10.
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what is meant under the ‘maximum available resa@irckuse in Article 2 of the

ICESCR: The exact meaning of the ‘maximum availabEources’ clause cannot be
determined in isolation from the economic realityce resources themselves are
governed by economic policy. As such, the ‘answargl ‘solutions’ to this problem

do not lie solely in law. The law cannot provides tanswer to how to determine a
state’s level of resources to measure compliantk Maticle 2(1) of the ICESCR.

This discussion therefore transcends a pure legdootrinal approach, and clearly
requires an interdisciplinary approach that takée mccount the economic reality.
Moreover, a purely doctrinal approach would noabke to take an external view and
objectively review whether the CESCR is taking a-hkeeral approach as accused by

some scholar§ This is discussed further in Chapter 2.

Similarly, with regards to evaluating the rightdocial security, it is not possible to
determine what the law should be without considgtiine wider context and the
relationship the right to social security has witther human rights. Moreover, in
many instances the limited jurisprudence avail@sially falls short of key human
rights principles especially non-discrimination amdversality, and the values human
rights law seeks to promote. Maintaining a brogusspective is therefore crucial in

discovering how the law should be interpreted ohaids world.

Furthermore, in many areas there are few decisemmd limited jurisprudence
particularly on the issues of maximum availableusses that would allow for a fully
comprehensive black letter approach. The economi@t®n is also continually
changing to take into account for instance the whpa financial markets, and
increasing globalisation. While contemporary anchplex economic issues such as
capital flows, financial regulation, and taxatiaslipies have all affected states’ ability
to implement human rights, human rights practitisneave not yet fully addressed
this issue by failing to take full advantage of thels available under human rights
law. The legal academic must therefore find othmareaches than pure doctrinal to

formulate appropriate responses to these new cligaite

73 Joe Wills and Ben Warwick ‘Contesting AusterithélPotential and Pitfalls of Socioeconomic
Rights Discourse’ (2016) 23(2) Indiana Journal &fl§al Legal Studies.
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1.6 Outline of the thesis

To answer the main research questions the thepacka a number of crucial issues
using the methodology outlined above. Most impdiyarbefore it can even discuss
and suggest how states’ obligations in a finanmisis, should be interpreted it must
establish both what is meant by ‘maximum availabkources’ as contained in Article
2 of the ICESCR, and states’ obligations underrigbt to social security. As has

already been noted, both these two issues remaiewgbat neglected.

Chapter 2 starts by identifying what maximum ava@daresources actually means
within the premise that resources are in fact deteed by economic policies and
decisions adopted by the government. This moveawidy from a quantifying
approach that tries to identify capability to examg how the human rights
community can judge whether a state is doing endogmobilise its resources to
implement human rights. The last part of this ceapkamines how this new approach
to judging maximum available resources affects tbst of Article 2(1) of the

ICESCR, which stipulates in its entirety that

“Each State Party to the present Covenant undertakéake steps, individually
and through international assistance and co-operagspecially economic and
technical, to the maximum of its available resosyogith a view to achieving
progressively the full realization of the rightcognized in the present Covenant
by all appropriate means, including particularlye tladoption of legislative

measures.”

This has been regarded as by many as confusingaane’*and this chapter explains

how this new approach can give greater claritytates’ obligations.

Chapter 3 presents the second leg of the thesistermining what the content of the

right to social security should be using both résmurt decisions and core human

" Matthew Craven ‘The Justiciability of Economic,c8d and Cultural Rightsh Richard Burchill,
David Harris and Anne Owers (ed&gonomic, Social and Cultural Rights: Their Impleragion in
the United KingdongUniversity of Nottingham Human Rights Law Cent@99), p. 5. See also
Manisuli SsenyonjoEconomic, Social and Cultural Rights in Internatibhaw (Hart Publishing
2009).
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rights principles. As already highlighted the contef this right has had little
elaboration and clarification compared to other necnic and social rights.
Establishing this is becoming more and more pentingth increasing pressure for
social security reform following the financial ésegeportedly reducing resources and
the fiscal space of states, and continuing demdggaghanges with an increasingly

ageing population further questioning the sustalitglof social security systems.

In what could be perceived as the crux of the the&Shapter 4 builds on the analysis
contained in Chapters 2 and 3 to suggest how 5staldigations to implement the

right to social security during a financial crisisould be interpreted. It demonstrates
how both states’ core obligations regarding thétrig social security regardless of
their apparent resource levels should be read,wdrether there are possibilities of
escaping their broader obligations during a finahcrisis. Again taking a multi-

disciplinary approach, it goes beyond quantifyimgaurces to explain how, even
when there is a large national debt, resourceslad@iare a result of economic

choices and can and should be judged accordingly.

Chapter 5 applies this analysis developed in tlewipus chapters to the situation in
the UK from May 2010 to May 2015 to examine impaaft the Coalition
Government’s actions on the right to social seguahd whether they can be excused
by a national debt. Having ratified the ICESCR, Ui Government is obligated to
ensure that the right to social security (includsogial assistance) in accordance with
international standards as elucidated and clarifie@hapter 3. However many have
observed that the national debt is being used stfyuunprecedented cutbacks that
have resulted in worsening inequality and increpgioverty’ Since it is beyond the
capacity of this chapter to present a compreherenatysis, it focuses on reviewing
the main elements of welfare reform and how it dféected the most vulnerable using
evidence documented by national and local charitied well regarded social

organisations that work on poverty related issuneduding assisting people in need.

>Oxfam ‘The True Cost of Austerity and Inequalityk (Case Study{Oxfam 2013)
<www.oxfam.org/sites/www.oxfam.org/files/cs-truest@usterity-inequality-uk-120913-en.pdf>
access 3 September 2014.
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Finally, while reiterating the relevance of thigs$is and its two-pronged approach, the
Conclusion summarises the key findings of the thasd presents the answers to the
research question of whether a national debt shouhdp human rights obligations to
realise the right to social security. It also pesiyy makes suggestions to clarify how
states should meet their continued human rightgatobns during financial crises.
Importantly it demonstrates how the thesis puts/émd a new way of thinking with
regards to resources that could help judge thess@geand legitimacy of austerity

measures, which has so far been lacking from cuagproaches.
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Chapter 2: Maximum Available Resources: Changing te Conversation

2.1 General introduction

To further clarify how states’ obligations during fanancial crisis should be
interpreted, it is imperative to understand whag #lause ‘maximum available
resources’ as contained in Article 2(1) of the ICESshould mean and how a state’s
conduct with regards to this could and should lg@d. For years the ‘maximum
available resources’ clause has been regarded alseniag the ICESCR by giving
states an excuse for non-compliait&his thesis, by recognising that the resources
available to implement human rights depend largelyhe economic policies adopted
by governments, suggests moving the discussion fogng to judge a state’s
capability to defining and judging what governmest®uld be doing to make the
maximum use of their available resources. As the Cbdhference on Trade and
Development (UNCTAD) notes, fiscal space is noeangenously determined static
variable, but a “largely endogenous variable”, etéfe by internal factors such as
monetary policy.” Similarly the UN Children’s Fund (UNICEF) has ndtdor a large
number of countries, including developing onesrghemains numerous ways of

expanding their fiscal spac@.

So far numerous scholars and quasi-judicial bodsegh as the Committee on
Economic, Social and Cultural Rights (CESCR), haaken a more quantitative
approach to measuring maximum available resoursg Gross Domestic Product
(GDP) or economic growth rates to assess countgagabilities. The CESCR
suggests using the States Parties’ current ecorgituation, in particular whether it is
undergoing a period of economic recession, to deter whether a state can use
claims of insufficient resources to excuse non-gnmntation of any retrogressive

measuré? The focus on just using GDP or economic growthicamrs assumes

’® SteinerandAlston, (n 3).

"TUNCTAD ‘Trade and Development Report, Post Crisiidy Challenges in the World Economy’
(2011) UN. Doc. UNCTAD/TDR/2011.

8|sabelOrtiz, et al ‘Identifying Fiscal Space: Options Bocial and Economic Development for
Children and Poor Households in 184 Countr{€sicial and Economic Policy Working Paper,
UNICEF 2011).

"9 CESCR ‘An evaluation of the obligation to takepstéo the maximum of available resources under
an optional protocol to the covenant’ (2007) UN DBAC.12/2007/1, para 10.
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resources are a fixed constraint, independent @Emonents’ policies, instead of
being more elastic and responsive to internal facdach as policy.

Balakrishnan et al. criticises these existing apphes, observing “Often a narrow
interpretation (of resources) is adopted, assurthag available resources have been
fixed by previous policy choice$” However, while they acknowledges that
governments can determine the resources availafmagh debt and deficit financing,

and monetary policy and financial regulation anel ¥arious choices and alternatives
they have, she still focuses on measuring capasilitather than examining how to
assess states’ conduct. They could go further fmidg the parameters needed to
judge what the government is doing and should begdas “an institution that

mobilises resources to meet core human rights afidigs”*

In a later publication (2013), Elson, Balakrishrzamdl Heintz further elaborate the role
of the state as mobiliser of resources rather fbanan “efficient administrator of
existing resource&? They highlight the different approaches adoptechégclassical
and Keynesian approaches to economic policy anddsirate how the concepts of
fiscal and monetary space can enrich human rigkastifoners’ understanding of
‘maximum available resources’. The authors pardéidylargue that “the human rights
community needs to be aware that there are alteenpblicies and to push for open
and transparent discussion of alternatives befogedecision is made®® However,
again they do not go further in developing how cbamge with the maximum
available resources clause is to be adjudicatethelrsame book, focusing specifically
on the role of the state in mobilizing resourcesulgh fiscal policies, Saiz addresses
the link between taxation and human rights and‘leed to bring taxation under the
lens of human rights scrutiny given the impactha trises and the non-fulfilment of
many of the Millennium Development Goals (MDG&J"He particularly draws

8 Radhika Balakrishnaret al ‘Maximum Available Resources and Human Rigt@&NVGL, New
Jersey 2011) <www.cwgl.rutgers.edu/docman/econ@nitsocial-rights-publications/362-
maximumavailableresources-pdf/file> accessed 2Wepr2012, p. 2.

& bid., p. 4.

#Diane Elson, Radhika Balakrishnan and James HeRublic Finance, Maximum Available
Resources and Human Rights' in Aoife Nolan, Rogdbhell and Colin Harvey (edjuman Rights
and Public FinancéHart 2013), p. 14.

% bid

8 |gnacio Saiz 'Resourcing Rights: Combating Taxstige from a Human Rights Perspective' in
Aoife Nolan, Rory O'Connell and Colin Harvey (eddyman Rights and Public Finan¢elart 2013).
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attention to the imbalances and inequities in te structure that “result in tax
systems skewed in favour of wealthy economic elitepowerful business interests
rather than accountable to the ordinary citizemtl argues in favour of a global
financial transaction tax and the clamping downanhavens. However, he has also
not fully addressed how compliance with maximumilaée resources clause can be

judged.

Any attempts to develop such parameters must lpearind who has the burden of
proof to demonstrate that the state does not haeegh resources to implement
human rights. Despite the CESCR making it cleat sugh a burden of proof rests
with the stat® many human rights approaches focus on proving@’stcapability
instead of examining whether it has proved thaisitunable, through resource
constraints, to meet its obligatioffs There has also been little reference to the
standard of proof needing to be fulfilled. In crval law, shifting the burden of proof
to the defendant when using particular defencek asdnsanity is well establish&d,
and the usual standard of proof is “clear and aming evidencebr “preponderance
of evidence” (a less rigorous standard of pr8dfh light of the primacy of human
rights obligations, this thesis argues that humghts practitioners should use the
higher standard of proof of “clear and convincingdence” that is “so clear as to
leave no substantial doubt” and “sufficiently sgoto command the unhesitating
assent of every reasonable miffd.Given this, the question changes from judging
whether a state is capable of fulfilling rights égwamining the ‘certainty’ of states’
economic arguments that it cannot do more to r#ise necessary resources to

implement human rights.

This thesis acknowledges that one cannot deterthi@garameters to judge states’

compliance with the ‘maximum available resourcdause by using a doctrinal legal

85 CESCR ‘An evaluation of the obligation to take stépthe maximum of available resources under
8a6n optional protocol to the covenant’ (2007) UN DB&C.12/2007/1, para 9.

Ibid.
87S. Cooper ‘Human Rights and Legal Burdens of Pr(&03) 13Web Journal of Current Legal
Issues.
% |bid.
8 Angelia P., a Minor. Department of Social Servi¢@gtitioner and Respondent) v. Ronald P. et al.
[1981 28 Cal. 3d 908 (Supreme Court of California SF 2 1Richardson Opinion states " ‘Clear and
convincing’ evidence requires a finding of high Ipability. This standard is not new. We described
such a test, 80 years ago, as requiring that titeeee be ‘so clear as to leave no substantialtjoub
‘sufficiently strong to command the unhesitatingeag of every reasonable mind’ ”.
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approach that is isolated from the economic redlityhus, builds on the observations
outlined here to define the meaning of ‘maximumanrfilable resources’, which
reflects the politics and ideologies of the draftprocess and as a whaseconvoluted
and difficult to intuitively understand. Using rednt jurisprudence and decisions, it
then gives tools to human rights practitioners gndicial bodies to judge state

compliance.

To fully define the term ‘maximum available resastand develop the necessary
means to judge states’ compliance, the first sedbieeaks the clause down into its
three parts, allowing its full spectrum to be defirand addressed. The second section
uses existing human rights principles to compléte gicture by demonstrating how
human rights practitioners can further judge ecanomolicy to ensure compliance
with international human rights law. The last sactiexamines how this new
understanding of maximum available resources caa miore clarity to the other parts

of Article 2(1) that have been accused of beingueaand lacking concrete obligations.

2.2 Maximum available resources

2.2.1. Resources

When defining what is meant by the term ‘maximunaikble resources’, human
rights practitioners have focused on discussing twisameant by ‘resources’,
guestioning for instance whether private resoustesuld be included? What is the
impact of public debt on a state’s available resesito implement human rights? So
far the CESCR has not gone beyond defining it akidting domestic resources and
those that can be gained from international sousael as technical cooperation and

assistance. The Committee on the Rights of thed@GIRC Committee) argues that

“resources must be understood as encompassingnhofioancial resources but
also other types of resources relevant for thesa&#n of economic, social and
cultural rights, such as human, technological, wigaional, natural and

information resources?®

% CRC Committee ‘Recommendations: Resources foRtpbts of the Child — Responsibility of
States'(2007) (48" session 21 September 2007), para 24
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This differs to how economists broadly view resestdhat is, as factors of production
that generate goods and services, and financialiress or revenue. These factors of
production include: labour (human capital and tagabilities of individuals), land (all

natural resources), capital (physical goods anmasfucture) and enterprige.

As highlighted in the introduction, numerous acameimodies and quasi-judicial
bodies have used indicators concerning central rgavent expenditure and revenue
to indicate a state’s level of resources and tleeetapability for implementing
human rights. While this approach has some validaking this further and using
such indicators as economic growth/GDP rates tesass state’s resources and
subsequently its compliance with human rights sdeshsl is problematic. Such an
approach does not address the fact that low GDRemaomic growth can result from
poor domestic policy. Sakiko Paet al. use the example of Zimbabwe to illustrate
how using per capita GDP to indicate state resocapacity is flawed since low GDP
may be the result of poor macroeconomic policy ob®iby governments, rather than
genuine resource constraifitsA poor balance of payments situation could alsthiee
result of government policy, and thus reflect thacm-economic choices of the
government rather than being an objective meaduesources.

Similarly national debt is also an inaccurate iathe of resources. Comparing it to a
household, many regard national debt as a stakméa sheet or snapshot indicating
that a country has reduced resources and mustperitling. While there are different
views amongst economists about how to treat ndtioledt, viewing it in this
simplistic way is misleading. When a householadigebt, it has to reduce spending as
its income is relatively fixed. States, unlike mbeuseholds, can for instance increase
their financial resources by increasing taxationntroducing new forms of taxation.
Also, unlike households, by reducing spending state not automatically increase
income available to pay off debt. In fact some ecoists argue it has the opposite

effect and reducing government spending in timeseoéssion can actually decrease

*LFederal Reserve Bank of St Louis ‘Factors of Prtidnc- The Economic Lowdown Podcast Series,
Episode 2. Economic Lowdown Podcast Serasvw.stlouisfed.org/education/economic-lowdown-
podcast-series/episode-2-factors-of-productionessed 1 May 2016.

2 Sakiko Fukudar-Parr, et al ‘Measuring the ProgjresRealization of Human Rights Obligations: An
Index of Economic and Social Rights Fulfilment’ (YKimg Paper 8, University of Connecticut 2008)
<http://digitalcommons.uconn.edu/cgi/viewconteriegticle=1361&context=econ_wpaper> accessed
25 May 2010.p. 13.
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economic growth by decreasing aggregate demakibreover, deficit spending can
be used to invest in a country, develop its assalisspur an economy. Lusiani writing
for the Center for Economic and Social Rights (CE®Btes that it is in fact (in
moderation) “a standard and important economiccgotool which has allowed
governments worldwide the ability to maximize res@s and invest in current and
future human and economic potenti&ll This issue is discussed further in Chapter 4,
which includes a section discussing the relatigndieétween national debt and the

‘maximum available resources’ clause.

This thesis considers the term ‘resources’ as qust element of the maximum
available resources clause and defines it apptepyiarhe term ‘resources’ must be
regarded as the potential of a state; factorsstéta’s disposal to mobilise to gain the
necessary revenue to implement and realise hurghtsmather than the outcome of
certain policy measures such as GDP or economitgrdSuch factors can include
natural resources that the Organisation for Econdba-operation and Development
(OECD) defines as raw materials occurring in natbeg can be used for economic
production or consumption such as minerals, wated, land.*> They also include
human capital, which can briefly be described a&st#hent, skills and capabilities of
the people living within a countyy. These should be regarded as a country’s stocks or
assets, namely the factors “that provide the bfmsigpresent and future economic
activity, establishing the range of possibilitigsen to society™ This is opposed to
flows in terms of income and expendituthat derives predominantly from
governments’ policie®® This is not a new concept. During the ICESCR'sftiirg

process the Lebanese representative noted thahugt be made clear that the

% Buttonwood ‘Fiscal Policy: What is austerity?he EconomistLondon, 20 May 2015)
<www.economist.com/blogs/buttonwood/2015/05/figpalicy> accessed 10 June 2015.
%Nicholas Lusiani ‘Fiscal Fallacies: Eight Myths aibthe ‘Age of Austerity’ and Human Rights
Responses’ (CESR 2012) <http://cesr.org/downlodeSIFiscalFallacies.pdf> accessed 13 July
2013, p. 6.
®OECD ‘Glossary of Statistical Term@aris 2007)
<http://ec.europa.eu/eurostat/ramon/coded_files/DEglossary_stat_terms.pdf> accessed 22 July
2014.
%World Economic Forum ‘The Human Capital Report’ (@ea 2013)
<www3.weforum.org/docs/WEF_HumanCapitalReport_2pdB: accessed 23 May 2014.
°’DavidParker, ‘Resources and Child Rights: An Economisjpective’ (Innocenti Child Rights
9Sgeries, Number 6, UNICEF, Florence 1994), p. 4.

Ibid.
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reference [to resources] was to the real resowtédse country and not to budgetary
appropriations®

Human rights practitioners have focused on a cgimtassets’ to assess compliance
with the ‘maximum available resources’ clause. i¢al procedures for instance
have noted clear disparities between the physi@altv of a country in terms of
natural resources, and the wealth of its inhalstahhe former Special Rapporteur on
the right to food noted in Bolivia that the vastjondy of people had not benefitted
from its enormous wealth in “natural gas, oil andtats, including silver, gold, iron,
zinc and tin":*®Treaty monitoring bodies have also often noteddisparity between

a state’s natural resources and the situatiors gfébples®*

These approaches however are too simplistic to uneas judge a state’s compliance
with the ‘maximum available resources’ clause. Wlslich ‘assets’ could be useful
yardsticks, by themselves they only have limitedligation in judging the validity of
states’ defences of insufficient resources. In mastances they are privately owned
and not able to be used directly to implement humgints. States must therefore
mobilise such assets, that is take steps to extiaatecessary revenue from th&f.
To do this properly, states must thus be fully fioring and have the necessary
institutional infrastructure; a point made by Dolwdbnes when critically analysing
the CESCR’s response to the situation in the DeatiocRepublic of the Cong§®
Moreover, without proper appropriate legislatioegulation and enforcement, the
extraction or use of natural resources can ledtutoan rights abuses and violations.
To illustrate this, Skogly referred to the situatiof oil extraction in Ogoni-land in
Nigeria where the national and international oiinp@nies’ exploitation of the natural

resources has polluted the local population’s l@nthe extent that they cannot grow

9 UNCHR ‘Summary Records of the Z7theeting of the Commission on Human Rig(t952) UN
Doc. E/CN.4/SR.271, p. 5.

10 UNHRC ‘Report of the Special Rapporteur on thétig food (Jean Ziegler), Mission to Bolivia’
(2007) UN Doc. A/HRC/7/5/Add.2, para 5.

11CESCR ‘Concluding Observations on Angola’ (2009) Dbk. E/C.12/AGO/CO/3, para 26, and
CESCR ‘Concluding Observations on Chad’ (2009) UdtLE/C.12/TCD/CO/3, para 23.

192 Audrey Chapman and Sage Russel, ‘Introductiomtudrey Chapman and Sage Russel (e@srg
Obligations: Building a Framework for Economic, #d@nd Cultural RightgTransnational
Publishers 2002), p. 11.

193 Mary Dowell-Jones, ‘The Committee on Economic,i8band Cultural Rights: Assessing the
Economic Deficit’ (2001) 1(1) Human Rights Law Rewj p. 17.
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their own food'>* Water sources have also been severely contamiffat&kogly
notes “In this situation, the state has failedntréase the financial resources through
adequate taxation of the oil companies; and atstme time failed to enhance the
already existing resources (land and water) throeghironmental regulationt™®
More recently the buying or leasing of large pieckland in developing countries, by
domestic and transnational companies, governmantsjndividuals, (land grabbing)
has come under significant criticism. While goveemts and investors have justified
it as helping to ensure agricultural developmeras often led to large-scale human

rights violations and abusé¥.

Judicial and quasi-judicial bodies should therefemamine whether states are
managing such assets appropriately. Several iritenad initiatives and instruments
such as the UN Food and Agriculture Organisatioh(}-Voluntary Guidelines on
the Responsible Governance of Tenure of Land, Reshand Forests in the Context
of National Food Securitf® can offer further guidance on this. These Guidslin
promote responsible governance of land, fishemesfarests and cover issues such as
taxation, valuation and spatial planning. This urnt contributes to achieving
sustainable livelihoods, social stability, housirsgcurity, rural development,
environmental protection and sustainable economit social development® The
Guidelines can thus be used to examine stateractind whether they are doing
enough to manage appropriately a state’s natusat&snd to sustainably extract the

necessary revenue for human rights implementation.

Countries lacking such infrastructure must seeéri@tional assistance in this regard.

While there has been a lot of discussion on statagjations to provide international

194 sigrun Skogly, ‘The Requirement of Using the ‘Maxim of Available Resources’ for Human
Rights Realisation: A Question of Quality as WallQuantity?’ (2012) 12(3) Human Rights Law
Review, pp. 393-420.

195 bid., p. 406

19 bid.

97 OHCHR, ‘UN human rights experts denounce land-girapcase in Viet NamOHCHR Press
Releasg(Geneva, 26 March 2014)
<www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.abigwsID=14438&LanglD=E> accessed 18
April 2016.

1% EAO ‘Guidelines on the responsible governancenfite of land, fisheries and forests in the context
of national food security’ (Rome 2012).

199 Ipig.
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assistance and there is still yet no “firm agreethen its exact natur& it is clear
that states are obligated to seek internationastasse when they cannot implement
human rights. This is explicitly referred to in iste 2(1) of the ICESCR which

stipulates that all States Parties must "... takesstendividually and through

international assistance and cooperation, espgogibnomic and technical ..." to
fully realize economic and social rights. Such stssice should include technical
assistance in improving the country’s ability to bilige resources from its ‘assets’
such as improving tax revenue collection and fisoaflorms!*! Therefore, in

examining whether states’ defences of insufficissgources is valid, judicial and
guasi-judicial bodies should also pay attentiowh®ther the country has sought such

assistance.

2.2.2. Maximum

From a linguistic point of view, ‘maximum’ can befthed asthe greatest possible
guantity or degree. While not a legal definitiomyman rights bodies have implicitly
supported this view. Some of their judgments andiops suggest states are obligated

to both expand resources available and get the oubsif already existing resources.

Greatest possible: Using a linguistic perspective, the term ‘greatgsissible’
suggests states are obligated to preserve and éxpsources (including its assets) at
its disposal to implement human rights. Governmestenomic and social policies
should therefore be geared towards expanding @stdsets rather than undermining
them. This has been partly affirmed by human ridgiudies. They have particularly
called on states to not deliberately undermine eplate existing natural resources.
The CESCR for instance expressed concern thaterD#mocratic Republic of the
Congo the exploitation and mismanagement of thenttg's natural resources,
including by foreign companies, significantly himsighe enjoyment of economic,

social and cultural rights

To assess whether states’ arguments of insufficiestources are ‘clear and

10 sKkogly(n 104), p. 403.

11 Alison Graham, ‘Ways and means of ensuring thaiepeotection helps realise economic and
social rights and achieve the MDGs’UNDP (ed)Accelerating Achievement of MDGs by Ways and
Means of Economic and Social RigHtdNDP Asia-Pacific Office, Bangkok 2012).

112 CESCR Concluding Observations on the Democratic Repuifliie Congo(2009) UN Doc.
E/C.12/COD/CO/4para 6.
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convincing’ as needed by the standard of proofimedl earlier in this chapter, the
CESCR and other judicial and quasi-judicial bodmgst ask states what they are
doing to preserve and expand its assets. Thisdaslgoing beyond natural resources
and applying it to other ‘assets’ especially huncapital. They should be examining
states’ actions in investing in employment, edwrgtitraining, and health cal&
States should provide easily accessible and quaditication both as right in itself and
as a means of expanding a state’s assets. It etstdtherefore be used to argue for
central bank and monetary policies supporting @&mployment given that “when
central bank policy does not support full employmethis reduces available

resources 4

The obligation to preserve and expand resourcetafa’s assets) could also be used to
examine the actions of states in encouraging spgeanl in the financial market,
throughinter alia deregulation, to generate wealth. Financial s is basically
making money from price changes, particularly osetss Epstein and Habbard argue
that speculation “divert(s) valuable resources’ludmg financial and human capital
“from productive investment in the real economy”.They further asserted that
“speculation is financial activity that does notntribute to income or sustainable
wealth in the real economy” and is socially unprcitke **® It can drive up prices and
create bubbles that are not always supported byattieal earnings from the
underlying asset. This can lead to spectaculathesagnd economy disruptions, as
demonstrated by the financial crisis of 2008 tleat to governments having to use
public funds to bailout financial institutions rattthan invest in their assets. There are
therefore numerous questions about whether it iotés to preserving and

expanding states’ assets in compliance with tha teraximum available resources’.

Getting the most out of resourcesThe term ‘maximum’ linguistically implies that
states are required to get the most revenue theyuot of existing resources. This

could also be regarded as governments’ obligationmobilise resources within the

3 The World Bank has recognized that human capétalae increased by investing in health care,
education, and job training. Tatyana Soubbot&ond Economic Growth; An Introduction to
Sustainable Developmet&nd Edition World Bank 2004). See aBkogly(n 104),p. 406.
H4Balakrishnanet al (n 80), p. 10.
15 Gerald Epstein and Pierre Habbard ‘SpeculationSowkreign Debt: An Insidious Interaction’
in Martin Wolfson and Gerald Epstein, (ed$)e Handbook of the Political Economy of Financial
EgiseS(Oxford University Press 2013), pp. 326-356, p..337

Ibid.
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country to its utmost abilit}*’ As mentioned in the previous section this incluleth
privately and publicly held resources.

Taxation: Governments use taxation to raise the necessspdes for amongst other
things implementing social policy? and it has “traditionally been regarded as one of
the most important functions of the stat&?”As noted by Saiz, it is it is one of the
most important policy instruments governments ceplay to generate the resources
needed to realise the full range of human rightS.Despite this, in recent years many
governments have followed the views of neo-lib@@nomists that taxation distorts
markets and obstructs their ability to allocateotgses efficiently. They believe in
minimising the role of the state and adopting peticand maximising the ability of
markets to operate unrestrictedly. This translatas policies such as tax cuts, which

are often argued as being expansionary and ussthtolate the economy?

Despite the clear relevance, and the frequent grgih governments to use the
“maximum of available resource¥? with some exceptions, the human rights
community is yet to actively discuss how a stateusth and can fully mobilise its
resources. Alston, the current Special Rapportaurhoman rights and extreme
poverty, for instance, noted that “current policiegshe human rights area have (not)
come anywhere near recognizing the fact that tdicypcs, in many respects, human
rights policy.™*® Saiz similarly observed that despite the imporaottaxation as a
source of revenue to implement human rights it fa aarely explored topic on the
human rights agenda®* In substantiating this, both Saiz and Balakrisheial note

that two key treaty body statements from 2007 asiadythe meaning of ‘maximum

17 Magdalena Sepulved@ihe Nature of the Obligations Under The Internasib@ovenant on
Economic Social and Cultural Righ@imtersentia 2003).

118 Balakrishnanet al (n 80),p. 10.

119 Neil A. Englehart, ‘State Capacity, State Failuned HumarRights’ (2009) 46(2) Journal of Peace
Research, pp. 163-180, p. 168.

12053iz(n 84).

21 pavid M. Kotz, The Rise and Fall of Neoliberal Capitaligiiarvard University Press, Cambridge
MA 2015).

122 This appears to be a standard phrase that, angaalthe Universal Human Rights Index has been
included in numerous concluding observations Soxaengles include: CESCR ‘Concluding
Observations on Equatorial Guinea’ (2012) UN Da€.E2/GNQ/CO/1, para 13 and CESCR
‘Concluding Observations on Portugal’ (2014) UN DB6C.12/PRT/CO/A4.

1Z3UNHRC‘Report of the Special Rapporteur (Philip Alstom)the question of human rights and
extreme poverty and human rights to the Human Ri@louncil’ (2015) UN Doc. A/HRC/29/31, para
53

124353iz(n 84).
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available resources’ under Article 2(1) ICESCR amticle 4 of the UN Convention
on the Rights of the Child do not address the igduaxation as a means of resource

generation, focusing largely on budget allocatiand international assistance®.

As observed there are several exceptions. One &are the 2014 report by the
former Special Rapporteur on extreme poverty anddmurights, which highlighted
how states can strengthen revenue raising forgdlesation of human rights, including
by widening the tax-base and improving efficientegkling tax abuse and broadening
contributions of financial sectdf® The former Special Rapporteur explicitly states
that the effective collection of tax is the mostraghtforward” way of ensuring

compliance with human rights obligatiotfs.

While not frequently, the UN human rights treatysaioring bodies have suggested
that states use taxation to fully mobilise theisaerces and raise reven@ They
have, in isolated cases, expressed concern oveltgposystems and low tax rates, and
have urged State Parties to improve their effentgs in collecting taxes and adopt
comprehensive and progressive tax reféfitHowever their approaches are far from
systematic. Dowell-Jones for instance argued thd®P6 the CESCR’s assessment of
Hong Kong’s resources by using its level of finaheceserves did not reflect macro-
economic principles, and demonstrates limited odot# understanding of the
economy as a whol€° She asserts that it should have considered initeaniade-off
between low (on which Hong Kong’s economy is baset) high taxes* While the
CESCR changed its approach in 2001 when regartdimgituation in Hong Kong, it
observed that low taxegimes for at least 50 years, had negatively itguac
inhabitants economic, social and cultural righitsit has in total given very few

recommendations on taxation policy, apart from ragkstates to implement tax

125 |pid.

126 UNHRC‘Report of the Special Rapporteur (Magdalena Seguldy on the question of human rights
and extreme poverty and human rights to the Humght® Council’ (2014) UN Doc. A/HRC/26/28
and Corr.1.

127 |bid para 42.

128 CESCR ‘Concluding Observations on Guatemala’ (2014 Doc. E/C.12/GTM/CO/3, para 8.
129CRC Committee ‘Concluding Observations on Geor@@03) UN Doc. CRC/C/15/ADD.222,
para 13, and CRC Committee ‘Concluding Observatmn&uatemala’ (2010) UN Doc.
CRCI/C/IGTM/CO/3-4, para 26.

130 Dowell-Jones (n 103), p. 13.

3L pid.

132 CESCR ‘Concluding Observations on Hong Kong’ (200N Doc. E/C.12/1/ADD.58para 14.
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incentives for companies hiring persons belonging particularly marginalised

groups>33

Given that governments are obligated to mobilisoueces within the country to its
utmost ability, when claiming they have insuffidieesources to implement human
rights they have the burden of proof to demonsttiagé they cannot do more. The
state in question for instance must demonstrateitMdguld not increase taxation with
clear and convincing evidence. This may be diffitaldo so since the case for low
taxes to stimulate the economy is not clear-cue €indy finds that high tax countries
have been more successful in achieving their sotigctives than low-tax countries,
with no economic penalty such as reduced or staggramvth rates3* Saiz similarly
observes that the argument that lower corporatestéhelps encourage business
investment and entrepreneurial activity is incnreglsi being questionetf®
Governments therefore may be unable to excuseielgdies in people’s enjoyment of
economic and social rights on insufficient resosreéhen there are low tax rates.
While not formulating it in these terms, non-govesntal organisations (NGOs) have
already recognised that low taxtea are not ‘in line’ with states’ obligations toeus
maximum available resources. In its 2012 reportiretand, CESR noted that the
country favoured cuts in social spending over peegive tax reform despite being
one of lowest tax economies in Europe, particulotycorporations and high-income
people'® It asserted that the country’s fiscal policies fdii appear to be in line with
the obligation to devote the maximum of availaldsaurces to fulfil economic and

social rights progressively>

Similarly, states cannot justify violations of ecomic, social and cultural rights on the

grounds of insufficient resources if they permx kevens (regions with high financial

133 CESCR ‘Concluding Observations on Belgium’ (2008) Doc. E/C.12/BEL/CO/3, para 30.

134 Neil Brooks and Thaddeus Hwong ‘The Social Berefitd Economic Costs of Taxation: A
Comparison of High and Low-Tax Countri€€anadian Centre for Policy Alternatives 2006)
<www.taxjustice.net/cms/upload/pdf/Benefits_and t€osf Taxation.pdf> accessed 1 April 2010, p.
6.

1353aiz(n 84).

138 |_uke Holland ‘Mauled by the Celtic Tiger: Humaghts in Ireland’s Economic Meltdow(CESR
Madrid 2012) <www.cesr.org/downloads/cesr.irelandfing.12.02.2012.pdf> accessed 3 February
2013.

¥7bid., p. 4.
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secrecy and very low or zero levels of t&X)and tax avoidance schemes (ensuring
that less tax is paid than might be required by)|&uch schemes significantly impact
states’ financial resources. In 2011, Christian Astimated that the USA loses
approximately US $160bn from multinational corpmas using tax haven secrecy to
dodge taxe$® It asserts “More than half of all banking assetsl @ third of
multinational company investments are routed via avens” and “in 2010 the
International Monetary Fund (IMF) estimated tha thoney lost through small island
tax havens alone amounted to US$18tn — about d tifirthe world’s financial
wealth”*°In the UK, since 2012 there has been much debatet abe behaviour of
‘celebrities’ and international companies, suchSgsbucks, Amazon and Google in
avoiding paying tax during a time of cutbac¢ksWhile the Prime Minister is not
incorrect in labelling such behaviour “morally wigitt*? the UK’s obligations do not
stop there. As a State Party to the ICESCR, the rllsst make the most of its
resources and thus should ensure the illegalitgumh schemes. This thesis thus
contends that states cannot use the defence dfiansnt resources if they continue to

allow tax avoidance and evasion.

While it is not for the CESCR to determine econodicy, it can examine whether

the state is providing ‘clear and convincing' evide that increasing tax rates,
introducing new methods of taxation, cutting downtax evasion and avoidance or
other means of raising revenue will negatively iotphe economy to the extent of
further jeopardising human rights. While this seethas focused on taxation since this
is the principal way for a state to earn revenhis, approach can be equally applied to
other economic policies including monetary policyda&xpanding national debt. The
requirement of looking at evidence is crucial teyant judicial bodies from implicitly

accepting states’ positions of fixed resources Hred importance of low taxes to

improve market functionin§®® In fact the CESCR’s position of not robustly

138Helen Collinson ‘Tax Haven Secrecy — keeping thergmor’ (Christian Aid, London 2011)
;\évww.christianaid.org.uk/images/TaxHavenBriefing‘;pdccessed 5 June 2014.

Ibid
1Opid.
141 Rajeev Syal and Patrick Wintour ‘MPs attack AmazBnogle and Starbucks over tax avoidance’
The Guardian(London, 3 December 2012) <www.theguardian.cosifirss/2012/dec/03/amazon-
google-starbucks-tax-avoidance> accessed 16 JaRQaBy
142BBC ‘Jimmy Carr tax affairs “morally wrong” — Caroal BBC, 20 June 2012 <www.bbc.com/news/uk-
politics-18521468> accessed 15 January 2013.
143 proponents of neo-liberalism often argue thatttamacan distort markets, and thus has negative
impacts on an economy. See for instance Dag Eiharsen and Amund Lie ‘What is Neoliberalism?’
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examining the validity of state’s arguments for Itaxes could already be arguing as
determining economic policy by failing to questi@nd thus reinforcing neo-
liberalism** Moreover, by taking this more ‘cautious’ approattte CESCR does not
engage in any external questioning of the validityits previous conclusions and
deliberations. As Wills and Warwick note, the CESGCHespite its insistence of
political neutrality, ends up embracing a variahheoliberalism that has been termed
the ‘Post-Washington Consensu$?”Commentators have also noted that several
courts have “entrenched principles of neo-libemalidoy embracing a “deferential
standard of review” that has resulted in underngirénonomic and social right& To
better serve their position of holding the exeaitie account, national courts must
similarly robustly examine government’s justificais for its policy decisions
including those pertaining to tax. Economic andaaights can be used to challenge
existing economic policies, provided judicial bagligo beyond formal legal doctrine
and bear in mind external values such as justigaaléy and protecting the most

vulnerable.

The approach suggested here is not outside the ofrai legal or quasi-legal body.
The CESCR should be able to judge whether statee Ipaovided compelling
evidence to justify for instance low tax rates. @e®wften use legal principles to judge
complex issues on the basis of evidence supplieexpgrts. As Langford has noted,
“‘every area of law requires some level of spediatigpertise and adjudicatory
institutions have responded to the challenge armétion by using specialist bodies
an expert witnesses as well as submitting subrmssifrom amicus curiae
interventions...**’ However, it would require some modifications te thformation
submitted to the CESCR. As well as documentingirtiygact of policies, both NGOs
and states would have to address the economidigasbn for such actions. There
would also need to be expert testimony by econemidie consensus approach of the

Committee would also be a likely obstacle to chaggjis ‘cautious’ approach.

(Department of Political Science, University of @skhttp://folk.uio.no/daget/neoliberalism.pdf>
accessed 3 June 2016.
144 Wills and Warwick particularly talk of the failuef the Committee to address and question austerity
measures as evidence of neoliberalism.\8#ls andWarwick(n 73).
145}

Ibid.
146 paul O’Connell ‘The Dearth of Socio Economic Rigli2011) 74 (4) The Modern Law Review pp
532-554.
1"Malcolm Langford, ‘Domestic adjudication and economsocial and cultural rights: a socio-legal
review’' (2009) 6(11) Sur. Revista Internacional@leeitos Humaos.
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Corruption: Corruption clearly undermines the ability of goweents to make the
maximum use of available resources. Defined by ddhilNations Development
Programme (UNDP) as “the misuse of public poweficefor authority for private
benefit through bribery, extortion, influence pedd| nepotism, fraud, speed money
or embezzlement*®it prevents states from getting the most out ofrthesources

both, and significantly reduces the revenue avelbimplement human rights.

The UN treaty bodies have highlighted the impactruggion has on the ability of
governments to comply with their human rights odifigns and raised it in their
concerns and recommendations, in particular throdiylerting resource¥’® The
CESCR for instance expressed concern that the Goest of Georgia had not
addressed properly the “...widespread and rampaibigroof corruption” that results
in decreased revenue and resources and their yaate allocatiort™ It called on
Georgia to take effective measures to combat ctow@nd, in particular, increase
transparency and consultations at all levels ofisitet-making and concerning
evaluation of distribution of funds, especially vitegard to determination of use of
aid, monitoring of fund distribution and evaluatiohimpact'>* The CRC Committee
similarly was concerned that in Togo pervasive wotion continues to divert
resources available from the effective implemeatatf the conventiof>? Following
his mission in 2006, the Special Rapporteur onritpet to adequate food called on
India “Corruption must be challenged at all levaishe system and all public officials

and shop licensees held accountable for any diveisiresources:®

In a case concerning Nigeria submitted to the AfficCommission on Human and
Peoples’ Rights, the petitioners made a direct bekween corruption and resources
available to implement human rights. They allegedt tlarge-scale corruption has
contributed to a serious and massive violationhef right to education among other

rights by diverting resources and impeding the NegeGovernment’s ability to utilise

148 UNDP Fighting Corruption to Improve Governan¢(éNDP New York, 1999).

149CESCR ‘Concluding Observations on Moldova’ (2008} Doc. E/C.12/1/Add 91.

10CESCR ‘Concluding Observations on Geord2002) UN Doc. E/C.12/1/ADD.83, para 11.

%1 |bid., para 30.

152 CRC Committee ‘Concluding Observations on Tog61(2) UN Doc. CRC/C/TGO/CO/3-4, para
17.

133UNCHR ‘Report of the Special Rapporteur on the righadequate food (Jean Ziegler) mission to
India’ (2006) UN Doc. E/CN.4/2006/44/Add.2, para (@8
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Nigeria’s natural resources for the benefit of fisople™* However, while the
Commission ruled that the petition was inadmissisilece the petitioner had not
exhausted domestic remedies before submitting dngptaint to the Commission, it
did rule that it was compatible with the Chartertltod Organisation of African Unity
(OAU) and/or the African Charter on Human and PespRights:>> This link was
further strengthened on 6 December 2010 when tlemdisic Community of West
African States (ECOWAS) Community Court of Justigked that corruption must not
undermine or jeopardise the right to education amderscored the responsibility of
the Universal Basic Education Commission to endina funds earmarked for
education are used appropriat&l§yThis ruling thus affirms the responsibility of s
to combat corruption as part of their obligationsehsure the necessary resources to

realise rights.

From this analysis it is clear that states cansetthe defence of insufficient resources
to justify a lack of implementation of economic,cgb and cultural rights if they
continue to allow corruption. Since combating cption would free up significant
resources, the state cannot prove with ‘clear amyiacing’ evidence that it does not

have the resources to implement human rights.

2.2.3. Available

Linguistically speaking, for something to be 'amhble' it must be 'present and ready
for use’, that is, not assigned elsewhere. Whemwergment is choosing how to
allocate its financial resources, the revenue nsddl from a state’s ‘assets’, it is
essentially choosing what is available for whahwiite amount awarded reflecting the
governments’ choices and priorities. The availatieuse can thus be regarded as
states’ wriggle roo?’ since states can justify different policy choibgsarguing they
do not have the necessary financial resources wentee. This has been clearly
illustrated during the financial crisis when govweents made available “trillions of

dollars ... for bailing out the banking sector” andlyo minimal towards a social

1%430cio Economic Rights and Accountability Projebligeria [200§ 25th Activity Report: May—
i\tl_gv 2008 African Commission on Human and Peoples’ Right§/38).

Ibid.
1% SERAP v. Nigerialudgment, ECW/CCJ/APP/12/07; ECW/CCJ/JUD/07/10QR/AS, 30
November 2010)
15"Robert E. Robertson, ‘Measuring State Compliandh thie Obligation to Devote the ‘Maximum
Available Resources’ to Realizing Economic, Soaald Cultural Rights’ (1994) 16(4) Human Rights
Quarterly pp. 693-714, p. 694.
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protection response to the crisi€ Given the enormous impact such policy choices
have on human rights realisation, this section exasnwhether and how it is possible
for the human rights community including quasi-pdi and judicial bodies to

develop “a principled way of adjudicating betweempeting claims™>°

There is a general consensus at least amongst hugltds advocates that, when
allocating revenue, states must prioritise humahtsi The CESCR has further
clarified that within this wide premise states mpsoritise those social groups living
in unfavourable conditions and that policies argiskation should correspondingly not
be designed to benefit already advantaged socilpgrat the expense of oth&s.

But what does such a prioritisation mean in practand how can the human rights

community assess the adequacy of different allonat

Despite the clear relevance, many human rights cemors have articulated the
difficulties of evaluating the trade-offs made beém competing demands. Courts
have often been reluctant to examine issues coingethe allocation of financial
resources arguing that such allocation is a palitiather than a judicial function for
which judges lack both expertise and accountabfiiths Syrett noted in 2000nany
scholars and courts have contended that judiciatgeses are not the appropriate
format in which decisions about the allocation cfrse resources (revenue) among
competing claims should be tak¥A.He noted that several UK court decisions have
demonstrated “a near-universal refusal to intenaméhe basis that courts are not the
appropriate fora for determination of such issi&%Lie observes that even one of the
most progressive courts in the world on economit social rights, that is the South

African Constitutional Court, “has been reluctant get involved in this type of

138 \WayandStanton(n 2), p. 2.
139 Reidar Lie ‘Health, Human Rights and MobilisatioinResources for Healtl{2004) 4(4) BMC
International Health and Human Rights <www.ncbi.miliim.gov/pmc/articles/PMC524497/> accessed
10 May 2016.
180 CESCR ‘General Comment No 4: The right to adeghatesing’ (1992) UN Doc E/1992/23, para
11.
181 Jennifer Tooze ‘The Rights to Social Security Sodial Assistance: Towards an Analytical
Framework’ in Mashood Baderin and Robert McCorqu®deads.)Economic, Social and Cultural
Rights in Actio{Oxford University Press 2007), pp 321-359, p. 334.
162K eith Syrett ‘Of Resources, Rationality and Riglmerging Trends in the Judicial Review of
félg!ocative Decisions’ (2000) Web Journal of Curréegal Issues.

Ibid.
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questions.***

More recently human rights advocates have trieass®ss governments’ priorities and
choices by using a human rights framework includitamdards and principles such as
non-discrimination and equality to analyse budgstisions and allocatiort§’ In fact,
Nolan noted in 2013 that this practice has “baledit°® The analysis can be dynamic
examining different allocations over time and/atistevaluating a specific budget at a
particular point in timé®’ By promoting access to information and openingthm
numbers, budget analysis can improve transparendyaacountability®® Moreover
human rights-based budget analysis can indicataahe, geographical or social bias.
For instanceare women and children being marginalised in putgictor allocations?
In the Dominican Republic the CESCR noted that ‘Miaistry of Women receives
0.08 per cent of the national budget”, making lte"tministry with the lowest budget
allocation” and ruled that this made “the implenatioin of the National Gender
Equity Plan Il virtually impossible'® It also noted that per capita expenditure on
health care is disproportionately divided throughthe country"”® Human rights
treaty bodies have also observed when governmerti@ spending enough on
particular areas, and called on them to increasigdiwallocations’! Budget analysis
can also be used to assess execution issues iadthmistration and allocation of
financial resources, and where there may be blakag misusé’? This helps ensure

resources are used effectively in line with the kimg Principles on the

%4 je (n 159).

185 poife Nolan, ‘Putting ESR-Based Budget Analysimiftractice: Addressing the Conceptual
Challenges’ in Aoife Nolan, Rory O’'Connell, and @aHarvey,Human Rights and Public Finance
(Hart Publishing, Oxford 2013), pp 41-58, p. 43.

% 1bid., p. 41.

%7 |bid., p. 44. This is also discussed and docunteimt&ory O'Connell, Aoife Nolan, Colin Harvey,
Mira Dutschke and Eoin Roonéypplying an International Human Rights FrameworlState Budget
Allocations: Rights and Resourc@®outledge 2014)

188 Jim Shultz, ‘Promises to Keep, Using Public Budget a Tool to Advance Economic, Social and
Cultural Rights’(Ford Foundation and FUNDAR-Center for Analysis &ebsearch, 2002), p. 7.

189 CESCR ‘Concluding Observations on the Dominicapuidic’ (2010) UN Doc.
E/C.12/DOM/CO/3, para 13.

0bid., para 30.

"1 CESCR ‘Concluding Observations on Ukraine’ (20Q1)l Doc. E/C.12/1/ADD.65para 17;
CESCR ‘Concluding Observations on Colomkiz001) UN Doc. E/C.12/1/ADD.7$ara 13;
CESCR ‘Concluding Observations on the Democragiopfe’s Republic of Korég2003) UN Doc.
E/C.12/1/ADD.95, para 38; and CESCR ‘Concluding@bservations on Bosnia and Herzegovina’
(2006) UN Doc E/C.12/BIH/CO/1, para 18.

"2 FUNDAR International, International Human Rightédrnship Program, International Budget
Project ‘Dignity Counts: A Guide to using Budgetadysis to Advance Human Right®004)
<www.internationalbudget.org/wp-content/uploadsiidig-Counts-A-Guide-to-Using-Budget-
Analysis-to-Advance-Human-Rights-English.pdf> asees28 January 2013.
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Implementation of the International Covenant on rienic, Social and Cultural
Rights!”® It can also help human rights advocates add weitht their
recommendations by allowing them to suggest whbee finance for a particular
activity may come fromt’* O’Connell et al also note how budgetary data has been

used to support numerous alleged violatibfs.

While budget analysis makes explicit the choiced tade-offs, does it provide the
tools to judge whether those made by governmentgpbowith international human
rights law? Since under human rights law humantsigire equal and indivisible,
states cannot sacrifice one essential servicenothar and a balancing act is required.
In this instance how can the human rights commurggpond when a state says it
cannot increase its budget allocation to educdierause of competing claims from

the health and transport allocations?

Building upon this budget analysis, the human sgtdmmunities including judicial
and quasi-judicial bodies have employed differemid, strategies and principles to
examine the question of choice and competing des)drmvever it remains debatable
how effective and appropriate these really aredoir@ssing the questions above.

a. Dealing with choice: contrasting allocations
Human rights advocates have used budget analysntoast different allocations,
most commonly contrasting expenditure on militarghwexpenditure on social
goods. Robertson suggesteslich an approach in 1994, arguing thgtending
more on the military than on health, education,siug, or social assistance would
be indicative of non-compliance®”® He further notes “similar ratios could be
developed which compare ICESCR expenditures toroéxpenditures which

clearly do not claim the priority”

3The Limburg Principles were developed by a groupgferts to explain and build upon the basic
obligations assumed by states in relation to tHeESCR. These Principles have since been endorsed,
both explicitly and implicitly, in the work of theESCR and other bodies. See UNCHR ‘Note verbale
dated 5 December 1986 from the Permanent MissitineoNetherlands to the United Nations Office at
Geneva addressed to the Centre for Human Righte Limburg Principles on the Implementation of
the International Covenant on Economic, Social @allural Rights’ (1987) UN Doc. E/CN.4/1987/17.
" FUNDARet al.,(n 172), p. 3.

1>Rory O'Connell, et alApplying an International Human Rights FrameworlState Budget
Allocations: Rights and Resourc@®outledge 2014), p. 40

% Robertsor(n 157), p. 711.

Y7 Ibid.
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On several occasions the CESCR has accompanienbs@rvations on budget
allocations with concerns over high levels of exgitme on other factors, in
particular military expenditur&® With regards to Algeria, it was concerned over a
“significant decrease in public spending on healtd education in the 1990s, as a
percentage of both Gross National Product (GNP) &P, and relative to
military expenditure, which more than doubled apescentage of GDP.* On
other occasions the CESCR has contrasted changgsemding on social goods
with changes in GDPF® noting for instance that in Uzbekistan annual gapita
spending on public health has declined despitegi€@DP®*

While something can clearly be gained from thislgsis, can one conclude that a
government spending more on the military than d$ogeods demonstrates
unwillingness to use its maximum available resosimerealise economic, social
and cultural rights and thereby violates its humights obligations? Can human
rights law judge a government’s argument that idseto fund the military to
ensure national security? Is it easy to determi8& Bnd non-ESR related issues?
Can this analysis evaluate trade-offs such asstrfreture versus health?

Dealing with choice: comparisons of spending leveth peer countries
Other suggestions include comparing peer countime$994 Robertson, suggested
comparing spending levels between similar countogsidge compliance with the

maximum available resources clai®aHe contended:

“If developed countries with comparable economiesspending different
amounts on realizing ICESCR rights, then that dsaative, in the case of
the low-spender, of non-compliance with Article The same would be
true of developing countries similarly situated.sl'ts not to say that the

high spenders are in compliance. It simply meaasltlyg one indicator the

178 CESCR ‘Concluding Observation on Sene¢2001) UN Doc. E/C.12/1/ADD.62, para 23.

179 CESCR ‘Concluding Observations on Algeria’ (200 Doc. E/C.12/1/ADD.71, para 23.

180 CESCR ‘Concluding Observations on the Philippirf2608) UN Doc. E/C.12/PHL/CO/fara 17;
CESCR ‘Concluding Observations #aerbaijan’(2004) UN Doc. E/C.12/1/ADD.104, para 29.
181 CESCR ‘Concluding Observations on Uzbekistan’ @00N Doc. E/C.12/UZB/CO/1para 30.
82Robertsor(n 157), p. 711.
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low spender is not'®?

However is it really reasonable to compare cousiteigch having different histories
and problems®hat proxy do you use to compare countries? Asadirenoted,

GDP rates are not necessarily indicative of a 'stéeel of resources. Although, as
Robertson recognises, it can indicate that somgtlsnvrong, it cannot be used
alone to determine whether a violation of humaihtsgs taking place through the

government failing to use its maximum availableoteses.

c. Dealing with choice: Using international spendingnchmarks:
In 1996, Robertson criticised the CESCR for failind 993 to respond adequately
to the situation in Canada where only 1.3% of gonent expenditure was on
social housindg®* He claimed the CESCR should have indicated “thell®f
resources that should be spent on social housitiggreas a percentage of
government expenditure or as a percentage of aleraaeasurement like GNP”,
and generallyneeds to answer “what resources must be devotaealtsing”

economic, social and cultural rights.

The CESCR has so far addressed this by using atternal recommendations for
spending on social goods; expressing concern when social spending falls below
these and calling on states to increase the piopodf GDP devoted to the
particular social good in line with internation@commendations such as those
developed by the World Health Organisati8hSpecial procedures have also used
such international standards. In 2010, the Spdegbporteur on the right to
education noted that in Paraguay “the educatiomgéushould grow by at least 0.5
per cent of GDPper year until it reaches at least the level ofeB pent” as
established by the High Level Group on EducationAfoin Oslo in 2008'%”

183bid., p. 711.

184Robert E. Robertson, ‘Nutrition, Human Rights areb&urces’ (1996) 21(1) Food Polipp. 57-71,
p. 62.

185 bid., p. 62.

188 CESCR ‘Concluding Observations on the Dominicanu®éip’ (2010) UN Doc.
E/C.12/DOM/CO/3, para 30 (a).

B7UNHRC ‘Report of the Special Rapporteur on the trigheducation (Vernor Mufioz), mission to
Paraguay(2010) UN Doc. A/HRC/14/25/ADD.2, para 82 (a).
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However, is this approach feasible? Does it take account the impact of indirect
spending on the realisation of human rights sucinfiastructure investment to
secure access to essential services? Should ttes $te told what to spend on
what? Moreover, since many challenges occur botivden and within sectors,
should there be guidelines on every element of dipgR® What about states’
margin of discretion? What if states argue theypyntannot devote that many

resources to that particular sector?

d. Dealing with choice: seriousness of the situatiad @roportion of budget
Despite the reluctance of some, several nationalrt€ohave countered
government’s claims of not having the necessarpue®s to fulfil a particular
service or guarantee a right. Langford has obsetivad“the degree and extent to
which judicial or quasi-judicial authorities willare a financial burden upon states
is likely to be affected by a number of factorstluding “the seriousness of the
effects of the alleged violation and the managégbibf the order for the
government in terms of resourcé&® To illustrate this, Langford refers to several
cases. He notes that the Indian Supreme Courtdfetd complaints of starvation
deaths — made executive orders concerning incresgssslirces for the poorly
functioning famine relief scheme...” including schookals at lunchtim&® The
Supreme Court discounted the authority’s claimsinsfufficient resources by
noting that the Government should “cut the flab satmere else*®° Although not
mentioned by Langford, the Federal Court of Switaed ruled that it would only
intervene on matters concerning the allocation @inatitisation of resources when
someone has been denied the minimum claims guaramie the Constitutioft”
Regarding the second element, namely the ‘mandggatdi the order’, Langford
drew attention to the Canadian Supreme Court iejedf the British Columbian
Government’'s claim it did not have the necessargousces to provide

interpretation services to the deaf in hospit&dt based this ruling on that fact

8Malcolm Langford, ‘Judging Resource Availabilifyi John Squires, Malcolm Langford, and Bret
Thiele, (eds.rhe Road to a Remedy: Current Issues in the Litgatf Economic, Social and Cultural
ﬁgghts.(Australian Human Rights Centre, the UniversityNafw South Wales 2005), p.106.

Ibid., p. 99.
199people's Union for Civil Liberties v. Union of ladk Ors[2001] 1 SCC 39 (Supreme Court of India, Writjoeti
(Civil) N0.196).
191y, v. Einwohnergemeinde X. und Regierungsrat Degdtes Berr{1995] BGE/ATF 121 | 367
(Swiss Federal Court).
192E|dridge v. British Columbia (Attorney Generdl}997 2 SCR 624 (Canada Supreme Court

50



that providing such a service would represent OnY25% of the health budget at
the time it was needéd’

While these have been positive judgments, it may aloways be possible to
measure the degree of severity of a situation; where do you draw the line? Would it
be more urgent if it concerned one person or twadhed? Moreover what happens

if there are several (competing) situations thatlmaregarded as severe?

e. Dealing with choice: using the human rights prirleipf participation

Human rights actors have also used the degree mitipation with affected
communities to judge the fairness of budget aliooat The key human rights
principle of participation has been both used tiggl and as a proactive measure
to ensure, the fairness of allocation decisionse&# human rights groups and
mechanisms have called for participatory budgetmdielp solve some of the
problems of trade-offs and to ensure the rightsvafnerable groups are
protected®* The Center for Women'’s Global Leadership (CWGla}et “budget
allocations should be determined in ways that aréqgipatory and transparent.”

This approach is not invalid. Participation is aibahuman rights principle. In
many instances opaque decision-making has led tereht groups being
marginalised in budget allocations, and particgrathelps promote cohesion and
prevent social instabilitf’® However does this approach completely solve the
problem of competing claims? While it can ensur@ ome groups are not left
behind and excluded from budget decisions, theitalof different groups to
participate is not equal. This could result in mogsourced groups having better
representation and access to local officials aedetty greater influence over the
budget.

24896).

193 |bid.

194 De Schutter, O ‘Cameroon: Stricter taxes for conigmdrawing on natural resources to better
tackle hunger — UN Special Rapporte8pecial Rapporteur on the Right to Fd@gss(Geneva, 23
July 2012) <www.srfood.org/en/cameroon-qgreateesasn-resource-users-for-greater-efforts-to-
tackle-hungerg-un-special-rapporteur> accessedgugti2012.

1% Balakrishnan et al. (n 80), p. 9.

19%EyU Agency for Fundamental Rights ‘Protecting funeaial rights during the economic crisis’
Working Papel(2010) http://fra.europa.eu/sites/default/files/fuploads/1423-FRA-Working-paper-
FR-during-crisis-Dec10_EN.pdfccessed 5 January 2012.
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Budgets can suggest resources are fixed or at Veagtstatic. Even if they show

movements over time and identify how resources lmamaised, budget analysis is
relatively limited in demonstrating the full rangéchoices available to a government.
Moreover, the findings of O’Conne#t al, as they recognise “suggest a historical
reluctance on the part of those carrying out budgetysis work to move beyond the
allocation and expenditure elements to engage watlues around revenue and

macroeconomics®®’

As we have seen, government spending is parteofdblsthat
can be usetb stimulate an economy, and therefore it has icapibns on the resources
available to implement human rightSertainly thismay be difficult to foresee in
budget analysis work. Budget work may not alwaysble to evaluate “the changing

context of public expenditure” and the impact fustance of neo-liberalism on tHi&.

Furthermore, by trying to judge the allocation esources, human rights practitioners
appear to be putting the ‘burden of proof’ on thaseusing the state of failing to
allocate its resources in a manner that compliés imternational human rights law.
However if states are using insufficient resourd¢esjustify different spending
decisions that undermine economic, social and lltights, they bear the burden of
proof to demonstrate with ‘clear and convincingdevice’, that this in fact the case.
Rather than judging whether the allocations comptia human rights law, it therefore
becomes a question of examining the validity otestaarguments that they cannot
improve their allocations. Given the dynamic natoferesources, and the related
expert observations that there remain many oppibigsrfor countries to expand their
resource base even amongst the poorest ndffotiis may be difficult for many

states.

This approach does not undermine the competencewts to decide about revenue
allocation, it merely puts a different light on thvay the courts can adjudicate. This
approach is proactive instead of reactive. Couplgt the view of the state as a
proactive body in determining its level of finaricrasources rather than assuming
resources are fixed, this approach requires statermonstrate that they have done all

¥70'Connell et al, (n 175), p. 44-5
198 |bid., p. 59
19 0rtiz, et al. (n 78).
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they can when raising and allocating resourcethdtefore ensures that the human
rights analysis does not stop at the lowest comdemominator that is just identify the

minimum that can be done with existing resources.

It also addresses many of the highlighted weakisest¢he existing approaches of
dealing with choice by going beyond the need to itoorspecific allocations. While
on the surface this approach may not appear touadiely respond to accusations of
human rights advocates being unable to make tohgttes?® it may actually better
address the realit@ne can argue that the existence of trade-offspmpeting claims,
between different expenditure such as health vemfwastructure is intrinsically
linked with the idea of a fixed level of resourdbst as already discussed does not
correspond with reality. It is an over simplifiaati that serves the interests of certain
groups including politicians that play the ideafided resources and the need for
trade-offs when presenting arguments for cuttingeexliture on certain goods. This
has been seen in the UK when, in justifying redusedial expenditure, Prime
Minister Cameron has equated the country’s debth vét household debt and
emphasised the need to live within the UK's medhSuch trade-offs also fail to take
into account the indivisibility and interrelatedeesf both economic variables and
human rights. Spending on one issue could for itgtaieduce the expenditure needed
for another. Investing in better mental health caauld prevent countries losing
significant financial resources through lost praduaty from early retirement,
premature mortality or sick lea?& Increased investment in education will not only
help realise the right to education but also he&spns develop the means of securing
an adequate standard of living, and realise thd tim health by promoting awareness
of better eating habits and adverse effects ofsvdteh as smoking. In the long term, it

will also increase a state’s resources throughldpiueg human capital.

Also, in many circumstances making the resourcesilable for human rights
implementation is a matter of political will rathégran capability. The Economic and

Social Commission for Asia and the Pacific (ESCAB) instance notes that

petrasekandNagaraj(n 5), p. 1.

21pavidCameron, ‘Speech by Prime Minister Cameron at thies€rvative Party Conference’
(Conservative Party Conferené&Qctober 2011).

292|L0 ‘Mental Health in the Workplace’ (Internationahbour Office, Geneva 2000). The report
estimated that mental health cost as much as 3f4be @&NP of EU States.
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“budgetary decisions are not just financial but ifmsl.”**® With regards to
establishing social protection programmes, it ndted the allocation of resources
“...is likely to be strongly influenced by politicalttitudes concerning who deserves
support and in what fornf® This further demonstrates the importance of states
providing ‘clear and concluding evidence’ of thecessity of its choices and that it

cannot do more to raise the necessary revenue.

Some domestic courts have already put the burdgmonif on states to establish the
validity of their arguments when justifying cutback social goods on insufficient
resources. While acknowledging that some changghtrhiave to be made given the
country's financial situation, the Latvian Courted that theLaw on State Pension
and State Allowance Disbursement in the Period f&009 to 2012stipulating a
reduction in pensions from 1 July 2009 to 2012 auan apparent decline in available
resourcesvas unconstitutional as among other thitlys state had not demonstrated
that it had not exhausted alternative possible cesuof fundingor less restricting
means® In part attributed to the haste and insufficientolvement of experts, the

Court ruled in

“adopting the impugned provisions, the legislatas hnot considered with
sufficient care the alternatives to these provisiand has not envisaged a more
lenient solution. Therefore, the impugned provisialo not comply with Article
109 of the Constitution®®®

Similarly the European Committee of Social RighECSRY®’ concluded that the
Greek Government had amongst other things not dstrated that it had given
sufficient attention to whether other measures c¢dwdve been put in place when
ruling that it had violated the obligation to raigegressively the system of social

security to a higher levéf® The Government had implemented a pension refoan th

203ESCAP ‘The Promise of Protection, Social Protectiad Development in Asia and the Pacific’
(ESCAP BangkoR011), p. 64.
2041 pid.
25Case number 2009-43-01 [2009] Constitutional C(liatvia).
206 ||
Ibid.
2"The ECSR monitors the implementation of the EurBpeial Charter.
2Bpensioners' Union of the Agricultural Bank of Greac Greec¢2017 (ECSR 80/2012);
Panhellenic Federation of Pensioners v. Greg# 2 (ECSR 79/2012).
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drastically reduced the amount most pensionersved&™ From this, it is not too
much of a jump to ask the Government to show canadly that it had no

alternatives.

Using this analysis, instead of deciding on theimum to be done with existing
resources, that is how to divide the existing padween competing claims, quasi-
judicial and judicial bodies can go further in cesing how additional financial
resources can be gained, that is how to increaspi¢h It requires states to prove with
certainty that any cuts in existing essential services duced spending are strictly
necessary. They must thus demonstrate that othie@nepn raising financial resources
such as curbing corruption, increasing taxatioriht daising, and monetary policy
generating employment widertainly undermine the economy and further jeopardise
human rights. Unless this can be established vattamty, governments cannot claim
‘insufficient resources’ to justify reductions inxpenditure that undermine the

realisation of human rights.

2.3. Using human rights principles to further cldy states’ obligations under the

‘maximum available resources’ clause

While the maximum available resources clause otdgyatates to use economic policy
to expand and mobilise the resources availableutoam rights implementation, it
does not justify further human rights violations abbuses that may result from the
economic policy chosen. Economic policies haveroitecurred significant human
rights losses both in the short and long tetm.Cameroon economic and social
policies, adopted during the 1990s under the fraonkevof structural adjustment
programmes, such as suspending support servicesrdb producers and reducing
public spending on health and education, and sdi@akfits increased deprivation
levels for the rural poor to below the core contehtbasic economic and social

rights*'° Moreover as Salomon notes,

209 i

Ibid.
Z0F|AN International ‘Parallel Report on the RightAdequate Food in Cameroon submitted to the
21rd session of the Committee on Economic, Socidl@ultural Rights’ (Heidelberg, Germany, 1999).
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“The liberal policies that have dominated the ecandamdscape for the past two
and half decades are widely understood by even stiaam economists and
policymakers to have failed in terms of their anmmed goals of more rapid

economic growth, reduced poverty and more stalmaauies’***

Although it has been repeatedly stated that econ@ulicies must not jeopardise or
violate human rights, the application of this inagice has been limited. The
following section demonstrates how existing humights principles can be used to
judge economic policies beyond their immediate psepof increasing resources to

implement human rights.

2.3.1. Due diligence
Human rights practitioners have used the princgdlelue diligence to illustrate and

judge the degree of effort a state must make topbtprwith its human rights

obligations particularly when non-state actors angfivate individuals are involved
or when the perpetrator cannot be identifi€dt is particularly useful for examining
the validity of a state’s defence of unawarenessa pérticular policy posing a risk to

the enjoyment of human rights.

Given the ‘risk’ state led economic policy oftensps to human rights, can the due
diligence principle be applied to examine whethiates have made the necessary
efforts to ensure compliance with their internasilohuman rights obligations when
conducting economic policy? To what extent are gowents obligated to foresee the
impact of their economic policy decisions? Shouhd tUSA have paid heed to
warnings of an upcoming crisis? Former Federal Res@overnor Edward Gramlich
for instance warned of a coming crisis in subprin@tgages in a speech published in
2004?" Should states have learnt from the Scandinaviamtdes' significant
financial crisis of the early 1990s, attributed bgme economists to financial
liberalisation?'*

21 MargotSalomon ‘Strengthening the Effectiveness of Intdomal Assistance and Cooperation’
(Panel Discussion, UN Social Forum, Geneva, 31 -AdgSep 2009).

22 pomnesty International ‘Mexico: Intolerable killingten years of abductions and murder of women
in Ciudad Juarez and Chihual#d-Index AMR 41/026/2003.

ZBEdmund Andrews, ‘Fed Shrugged as Subprime Crisiss@pNew York Timesl8 December 2007
<www.nytimes.com/2007/12/18/business/18subprimd=htamcessed 15 November.

Z4 | ars Jonung, ‘Lessons From Financial LiberalisatioScandinavia’ (2008) 50 Comparative
Economic Studies, pp. 564-598.
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The principle of ‘due diligence’ stems from natibmawv where traditionally it has
been used as a defence in a court of law againsgy lleadvertently involved in a
crime by allowing the person concerned to proveohshe has taken all necessary
measures to identify, address, and avert or miminthgt riské*> This requires the
defendant to have “offensively and proactively”d@akaction to prevent the harm that,
despite his good faith and duly diligent effortsyertheless occurréd® Since then, it
has been used within a variety of contexts. If angany is charged with an
environmental incident, it can avoid liability bygving that it exercised due diligence
in taking all reasonable steps to ensure compliamite environmental laws and

prevent the incident or violation from occurrifig.

The concept of ‘due diligence’ with regards to haméghts has been explicitly
included in inter alia th&eneral Comments of the Human Rights Committee;**® and
the Guding Principles for Business and Human Rights;?*° and in exploring states’
obligations to protect women from violen@@ More specifically several human rights
bodies and standards have recognised that dutgriseaust exercise due diligence to
prevent human rights violations and abuses. Thilsides the 1993 Declaratiam the
Elimination of Violence against Women, which re@gsirstates to act with due
diligence to prevent, investigate and punish actsviolence against women.
Moreover, in 2001 the Inter-American Commission doman Rights (IACHR)
concluded that Brazil had failed to exercise dugeice by neglecting to prevent
degrading treatment in a domestic violence é&s&eneral Comment 31 of the

Human Rights Committee specifies that states ceat® their human rights

215 Mark Taylor, Luc Zandvliet, and Mitra Forouhar ‘BDiligence for Human Rights: A Risk-Based
Approach’(Corporate Social Responsibility Initiative WorkiRgper No 53, Harvard University 2009).
2% Us Securities Act (1933), Section 11.

ZRobin L. Barton (ed) ‘Due Diligence: What MakesEmvironmental Incident Foreseeal{2008) 3
(8) Environmental Compliance Insider <https://ok&ler.com/wp-content/uploads/2015/08/ECI-
Aug08.pdf > accessed 28 January 2013.

18 Human Rights Committee ‘General Comment 31: Natdfithe General Legal Obligation Imposed
on States Parties to the Covenant’ (2004) UN D&PR/C/21/Rev.1/Add.13, para 8.

29 UNHRC ‘Report of the Special Representative of$eeretary - General on the issue of human
rights and transnational corporations and otheiniess enterprises (John Ruggie) Guiding Principles
on Business and Human Rights: Implementing theddniations “Protect, Respect and Remedy”
Framework’(2011) UN DocA/HRC/17/31, para 6.

220 UNCHR ‘Report of the Special Rapporteur on Violergainst Women (Yakin Ertiirk) on the Due
Diligence Standard’ (2006) UN Doc. E/CN.4/2006/para 23.

#2 Maria da Penha v. Braz[2001 Report 54/01 (Inter-American Commission on HumaghEs, Case
12.051), para. 56.
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obligations when they fail “... to exercise due dlige to prevent, punish, investigate
or redress the harm caused by such acts by ppeasens or entities’?Although not
explicitly referred to as ‘due diligence’, Prinapll3 of the Maastricht Principles on
Extra-territorial Obligations (ETO Principles) @lbn states to “desist from acts and
omissions that create a real risk of nullifyingimpairing the enjoyment of economic,
social and cultural rights extraterritorially.”

This then begs the question of how the ‘due dilageéprinciple concretely translates
into states’ obligations. What are states’ obligasi to determine risks? Importantly
Principle 13 of the ETO Principles clarifies thaintertainty about potential impacts
does not constitute justification for such conduktstead the question is whether the
impacts are forseeabi& This is not a new concept. The assessment of wheigks
are ‘reasonably foreseeable’ has also been useprivate law when analysing
compliance with due diligendé* Environmental law similarly stipulates that when a
court evaluates whether a company took all readenabeps to avoid an
environmental incident, foreseeability is one oé tkey factors it considefé® De
Schutter et al. further observed the conclusionthefinternational Law Commission
that, when considering something as ‘unforeseen., the event must have been
neither foreseen nor of an easily foreseeable KiffdThey suggest that this gives
“two dimensions of foreseeability: whether the fesmas actually foreseen, and

whether the result should have been foresé€rThe authors further recognise that

determining whether something should have beerséerm requires an assessment of

whether the appropriate steps were taken to obitaeimecessary informatigf’

222 Hyman Rights Committee ‘General Comment 31: Theuiézof the General Legal Obligation
Imposed on States Parties to the Coven@®04) UN Doc. CCPR/C/21/Rev.1/Add.13, para 8.

23 Olivier De Schutter et al. ‘Commentary to the Maaht Principles on Extraterritorial Obligations
of States in the Area of Economic, Social and QaltRights’ (2012) 34 Human Rights Quarterly, pp.
1084-1169, p. 1114.

224 arry Nelson and Lisa Sulek, ‘Due Diligence Deferiic Regulatory Prosecutions Developmental
Trends And Current Interpretation’ (Fasken Martine2006)
<www.fasken.com/files/Publication/c4fbe96f-f724-#8hda-
82f0addofl2e/Presentation/PublicationAttachmenf8&x1-6b68-4ce9-ba3e-
d6f6d8afeb01/DUE_DILIEGENCE_PAPER.PDF> accessedudust 2010.

22 Barton (n 217).

22°De Schutteret al. (n 223), p. 1113. The authors specifically refén@the International Law
Commission’s Commentary to Article 23 of its Ardslon Responsibility of States for Internationally
Wrongful Acts.

227|hid. (emphasis added).

228 |bid., pp. 1113-1114.
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States’ obligations to proactively take appropristieps to foresee the impact of their
proposed activities has been recognised by othemahurights mechanisms and
standards, particularly with regards to conductihgman rights assessments.
Unanimously endorsed by the Human Rights Counb#, Guiding Principles on

Business and Human Righdbligates companies to use due diligence to

“identify, prevent, mitigate and account for hoveyraddress their adverse human
rights impactsby inter alia ‘assessing actual and potential hunigints impacts,
integrating and acting upon the findings, trackiegponses, and communicating
how impacts are addressed®

These steps also apply to states in exercisingddigence in their economic policy
decisions, and has already, albeit implicitly, beéagken up by quasi-judicial bodies.
The Committee monitoring the implementation of @envention on the Elimination
of Discrimination against Women for instance hagady applied elements of the
principle of due diligence when evaluating statesiget cuts and their compliance
with the Convention. It urged the Netherlands todiect gender assessments of its
social sector legislation and policies as well tasciuts in the health-care budg#t.
The CESCR similarly asked states to examine andtifgethe human rights
implications of their economic and social policy the right to social securifyf* and
the CRC Committee has called on states to impleradracking system to conduct
impact assess on how investments in any sectorseare “the best interests of the

child”.?%?

State obligations to use due diligence to prevembdn rights violations and abuses
can be expanded beyond analysing the possible tropddferent policies to learning
from past experiences and guaranteeing non repetitihis is particularly relevant in
today’s context with states repeatedly implemengognomic liberalisation policies,

without the necessary safeguards that have prdyiausdoubtedly contributed to

22UNHRC (Special Representative of the Secretaryne@ on the issue of human rights and
transnational corporations and other business gnieeg (n 219), para 17.

%0 CEDAW Committee ‘Concluding Observations on thehéeands’ (2010) UN Doc.
CEDAW/C/NLD/COQ/5, para 45.

B1CESCR ‘Concluding Observation on Canada’ (2006)i. E/C.12/CAN/CO/4-5, para 53.
#2CRC Committee ‘Concluding Observations on Parag(2§10) UN Doc. CRC/C/PRY/CO/3, para
17(c).
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increasing marginalisation and poverty. Many atii@ol the 2001/2002 crisis in
Argentina to its liberalisation policies backed gnadtly required by the IME? Surely

a risk can be argued as foreseeable if somethingasihas happened before and the
same policies and practices are adopted withougatibn measures. At the national
level, courts certainly take this into account. \Wigensidering whether companies did
enough to avoid an environmental disaster, coxasnened whether similar incidents
occurred in the padt’ Even without a human rights impact assessments it
reasonably ‘foreseeable’ that liberalisation pekciwithout the necessary mitigation
measures being taken will result in increased matigation since it has done so Iin

the past.

2.3.2. Equality and non-discrimination
Non-discrimination and equality are long recogniseddamental principles within

international human rights law requiring states d@aosure equality and non-
discrimination both as a right and a reafitylt is not about just prohibiting direct and
indirect discrimination but about eliminating it.there are long standing structural
inequalities, equal treatment can often just recdo power asymmetries and
marginalisation. States are therefore requiredalce tboth negative and positive
measures including implementing temporary and gppate preferential treatment for
certain groups if needéd® Applying this principle to states’ obligations werdthe
maximum available resources clause allows the hunggnts community to further
examine and judge states’ actions in both genegratimd allocating resources. As the
CESCR has stated, “economic policies, such as badgallocations and measures to
stimulate economic growth, should pay attentiothtoneed to guarantee the effective

enjoyment of the Covenant rights without discrintiom.”>*’

233 sabine Michalowski, ‘Human Rights in Times of Eoaric Crisis: The Example of Argentini:

Roger Brownsword (edGlobal Governance and the Quest for Justidart Publishing 2004), p. 34.
Z4Barton (n 217).

235 Equality both under the law and in fact are reésgmin many constitutions. See for instance the
Constitutions of South Africa and Canada.

%3¢ plison Graham, ‘Affirmative action as a way andanse of achieving economic and social rights and
the MDGs'in Accelerating Achievement of MDGs by Ways and MeRsonomic and Social Rights
(UNDP Asia-Pacific Office, Bangkok 2012).

%37 CESCR ‘General Comment No 20: Non-discriminatiofEconomic, Social and Cultural Rights’
(2009) UN Doc. E/C.12/GC/20, para 38.
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While taxation policies are crucial in generatingualn needed revenue for
governments, they can often be implemented in wigs add further to patterns of
inequality. One widely cited example of this is samer taxes such as the UK’s Value
Added Tax (VAT). While VAT increases revenue foethgovernment, it also has a
disproportionate impact on those living in poveaty it increases the prices of goods
and services. Since low-income households spersdgerl share of their income on
goods and services than high-income householdsatreegisproportionately affected
by any increase. This has been noted by NGOs ssidBVMGL and CESK® As
already noted, Saiz has highlighted the imbalaacesinequities in the tax structure
that “result in tax systems skewed in favour of Maeconomic elites or powerful
business interests rather than accountable to rfieany citizen.?*® He particularly

drew attention to the lowering of corporate taxemany countrie$:°

In contrast, many human rights mechanisms view Hueopean Commission’s
proposal in 2011 for a common financial transactiar in the EU/** as a more

equitable tax. The former Special Rapporteur on dumghts and extreme poverty
asserted “It is high-time that governments re-exanhe basic redistributive role of
taxation to ensure that wealthier individuals ane financial sector contribute their
fair share of the tax burdeA* Saiz similarly notes that financial transactioxescan

in addition to generating additional resourcestrtiduce greater progressivity into the

tax system...**

Human rights commentators and judicial bodies halé® observed that often the
means of funding different legal entitlements argcmiminatory, and can therefore
unintentionally reinforce patterns of inequality. the USA courts and scholars alike
found funding for education to be discriminatony. 1989 the Texas Supreme Court
found Texas's property tax-based system for finapgublic education violated its

Constitution since property taxes in more afflu@mnéas where houses are more

238 Balakrishnanet al. (n 80, p. 11.

293aiz(n 84).

20pid.

241 EC ‘Proposal for a Council Directive of 28 SeptemB011 on a common system of financial
transaction tax and amending Directive 2008/7/28' $eptember 2011) EC (COM (2011) 594.
%42 N ‘A Global Financial Transaction Tax, A Human Rightsperative Now More Than EvéiN
Press Releas@Geneva 14 May 2012)
<www.un.org/apps/news/story.asp?NewsID=41988# . WNKZki1s> accessed 28 January 2013.
333iz(n 84).
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expensive generate more revenue than in poorers.aile the Court used
arguments of adequacy rather than equality the casalso be considered under the
principle of substantive equality. Although appegriequal in principle and
opportunity, this system of funding resulted in @mequal outcom&* In 1976 in
Serrano v. Priesthe California State Supreme Court used an egugyment that has
since been used in other successful cases: It messxh

“Substantial disparities in expenditures per papilong school districts cause and
perpetuate substantial disparities in the qualityg @&xtent of availability of
educational opportunities (and) for this reasondtigool financing system before

the court fails to provide equality of treatmenatbthe pupils in the staté*®

While the allocation of resources can directlyratirectly discriminate and/or lead to
the exclusion of particular groups, the human ggtdmmunity notes that this does
not mean that resources have to be distributed llgquaith large inequalities
between groups, equal allocation can reinforce uabties. Instead substantive
equality necessitates special treatment for cegeonps to ensure equality in reality.
Recognising this, the CRC Committee called on Raragto define and protect
strategic budgetary lines for situations possilelguiring affirmative social measures
(such as birth registration, indigenous childrencadion, violence against children),
even in situations of economic crisis, natural sises or other emergenc@&There
are also national examples of both legislative &amrks and court decisions
providing for substantive equality through allowibgdget provisions for ‘special
measures’ or ‘affirmative action’ favouring disadi@ged communities. To help
address inequalities, Kenya’s Constitution (201@vplesthat 0.5% of the national
revenue is to be used by the national governmegiven to the counties to provide
basic services for marginalised areas on critegi@rchined by the Commission on
Revenue Allocatio*’ In the UK, the High Court ruled against one spegdintback

since it could exclude or target a particular graupeed of assistance. In December

244 Jessica Shultz ‘Economic and Social Rights inlthiged States: An Overview of the Domestic
Legal Framework’ (2003) 11(1) Human Rights Brief.

#>gerrano v. Priest1976 18 Cal.3d 728 (Supreme Court of California LA 30898

2°CRC CommitteeConcluding Observations on Paragug010) UN Doc. CRC/C/PRY/COI/3, para
17 (d).

247 Constitution of Kenya (2010), Paragraph 204. $se ¥ash Ghai and Jill Cottrell Ghaienya’s
Constitution: An Instrument for Changgatibalnstitute 2011).
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20009, it ruled against Barnet Council's cost-cgttiecision to replace 24-hour live-in
wardens with alarm buttons for residents, and ail@oight service, arguing amongst
other things, the Council’'s decision was unlawfuhder the UK Disability
Discrimination Act as it ignored the special dutibe Council owed to persons living
with disabilities®*®

As illustrated above, NGOs, courts and quasi-jadlicodies have used the principle of
non-discrimination to judge both the generation ahdcation of financial resources.
Since governments must ensure equality as a retdigyprinciple can be taken further
to also other indirect impacts of economic policiess worth considering for instance
whether it could be used to judge monetary poliy i#s impact on unemployment by
influencing interest rate? and the disproportionate effect on women, andietiand
racial minorities. During the 1980s in the UK, &atample, Prime Minister Thatcher’'s
policy of keeping interest rates high to squeeziation arguably resulted in
unemployment levels of 99% that increased regional inequality particularlyvizen
northern industrial areas and the south, and ealpedffected populations groups

including women, racial and ethnic minoritfgs.

2.3.3. Accountability
By recognising states’ maximum available resouedgluid and dependent on and

influenced by economic policies, this thesis isvifimg a new way in developing the
appropriate framework that can be used to hol@statcountable for economic policy
choices. However, it has not yet examined the acgsnstitutions and mechanisms.
Accountability has moved beyond finding who or wttablame and providing redress
to being a “process to determine what is workingi{scan be repeated) and what is
not (so it can be adjusted® This incorporates several key elements including a

legislative framework and means of redress, revi@wcesses and monitoring

28R (on the application of Boyejo & Ors) v. Barnenidon Borough CouncjR009]All ER (D)
169(EWHC 3261 (Admin)).

29Balakrishnan et al (n 80), p. 19.

20 Mark Tran ‘UnemploymentTheGuardian(London, 15 May 2002)
<https://www.theguardian.com/world/2002/may/15/catbbalrecession> accessed 28 January 2013.
ZlRonMartin, ‘The Political Economy of Britain's NortheSth Divide’ (1988) 13(4) Transactions of
the Institute of British Geographers, pp. 389-418.

%2 UNHRC ‘Report of the Special Rapporteur on thétigf everyone to the enjoyment of the highest
attainable standard of physical and mental he&#&ulHunt)’' (2007) UN Doc. A/HRC/4/28, para. 46.
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systems>® As well as being human rights principles in thmivn right, transparency
and participation are vital in ensuring both legal political accountability. Yamin
notes, for instance, that as well as effective andessible redress mechanisms,
realising accountability requires effective monigr “... transparency, access to

information and active popular participatioft®

NGOs have called for governments to remain acctumtan how they allocate
resources in particular emphasising the importaoicéransparency. CWGlet al
particularly noted that despite this, the USA hasas

“... failed to take steps to ensure transparency aghiat happened to the resources
that have been allocated to the financial sectaking it exceedingly difficult to

analyse the State Party’s measures from a humhts figrspective’®

The principle of accountability regarding econompdalicies has also been upheldan
number of international human rights bodies. Ashhignted under due diligence,
treaty bodies have asked state parties to trac&rehfure and resource allocation and
their impact on human rights. They have also calledtates to ensure transparent and
participatory budgeting®

At the national level, governments have only spoaly implemented different
accountability mechanisms for economic policy ampensling decisions, often in
isolation from one another. For instance in the WHjle judicial review&’ have

been used to hold local and national authoritiegllg accountable for spending

#3partnership for Maternal, Newborn & Child Health Review of Global Accountability
Mechanisms for Women'’s and Children’s Health’ (Gen2011)
<www.who.int/pmnch/knowledge/publications/201102@®bal_accountability final.pdf?ua=1>
accessed 20 January 2012, p. 5.

%4 plicia Yamin ‘Beyond Compassion: The Central Rofé\ocountability in Applying a Human

Rights Framework to Health’ (2008) 10(2) Health &hdnan Rights Journal, pp 1-20, p. 2.

%% CWGL, ESCR-Net and University of Massachusettsi@ads a human rights—centered
macroeconomic and financial policy in the U3010) <www.cwgl.rutgers.edu/docman/economic-and-
social-rights-publications/753-towards-a-human-sgtentered-macroeconomic-and-financial-policy-
in-the-u-s-1/file> accessed 2 January 2011.

Z®CRC Committee ‘Concluding Observations on Parag(2808) UN Doc. CRC/C/PRY/CO/para

17 (b).

%7 Judicial Review is a mechanism in which the juafigican review and even invalidate executive
actions should they be deemed unlawful either ac@dure or substance.
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decisions both on technicalities and subst&ritehis is not being done systematically.
Courts are reluctant to interfere with difficultcsal or economic decisions made by
elected officials, providing all aspects have bemmsidered™® In 2015 the
effectiveness of this mechanism was further undeehiwith the introduction of
financial liabilities that increase the difficuliyf challenging unlawful government
decisions® This is further discussed in Chapter 5. There alas no human rights
review of the 2010 Comprehensive Spending Revie®R); nor has there been any
since, or on the June 2010 Emergency Budget, th#& Badget, and the 2011 Autumn
Financial Statement. Nolan also notes that the @Gwowent appears to be ignoring its
own guidelines including Her Majesty’s Treasurydance for Central Government
(the Green Book), which sets out a framework far @ippraisal and evaluation of all
policies that includes the ICESCR.If this is the case, where is the accountability f
failure to comply? Moreover on several occasionshsas with the Welfare Reform
Bill, the UK Government claimed financial privilege prevent review by the House
of Lords?®? This rarely used parliamentary device stipulatett bnly the House of
Commons has the right to make decisions on billst thave large financial
implications, thus removing the possibility of rewi by the House of Lords. This is
further discussed in Chapter 5.

Ensuring accountability with regards to economitigies is vital. As public policies

#8Royal Brompton and Harefield NHS Foundation Trustoint Committee of Primary Care Trusts
and Croydon Primary Carf2012] ACD 31 (EWHC, 2986 (Admin)). See aRo(Green) v.
Gloucestershire County Coun¢d012] D PTSR 19 (EWHC 2687 (Admin)).

29 Alasdair Henderson, ‘Courts still slow to integfén spending cuts decisiorisK Human Rights
Blog, (London, 15 September 2011). Available from:
<https://ukhumanrightsblog.com/2011/09/15/couriié-stow-to-interfere-in-spending-cuts-decisions/>
accessed 1 October 2011. Ellie Palmer has extdpsliseussed the reluctance of UK courts to be
involved in positive obligations arising from th€HR and the subsequent implications for UK
expenditure. See Ellie Palméudicial Review, Socio Economic Rights and the Hunights Act(Hart
Publishing, 2007), p.242.

250 patrick Wintour and Owen Bowcott ‘David Cameroans broad clampdown on judicial review
rights’ TheGuardian(London, 19 November 2012)
<www.theguardian.com/politics/2012/nov/19/david-eson-clampdown-judicial-review> accessed 25
November 2012.

%1 ppife Nolan ‘Is the government's austerity prograenioneaking human rights law®pen
Democracy(1 March 2011 xwww.opendemocracy.net/ourkingdom/aoife-nolan/iseyoments-
austerity-programme-breaking-human-rightsstaaccessed 12 April 2012.

%2 patrick Wintour ‘Coalition overturns Lords amenditeon welfare and bans further dissdrite
Guardian,(London, 1 February 2012) <www.theguardian.comfjpali2012/feb/01/coalition-
overturns-welfare-reform-amendments> accessed 13® J0i1 3. It was also used in 2016 with regards
to cuts to disability benefits. See Ashley Cowb®8A benefit cuts forced through by Tories on ‘tHac
day for disabled peoplelhdependenfLondon, 8 March 2016)
<www.independent.co.uk/news/uk/politics/a-black-dardisabled-people-as-government-pushes-
through-cuts-to-esa-a6918421.html> accessed 10HVROL6
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that impact the rights of individuals, governmemtsst be held accountable for their
formulation and implementation. While this thegmens up new legal possibilities for
improving accountability in economic policy, it lmeaningless without appropriate
mechanisms and institutions. It is not a questiblegal impossibilities but rather of

political will.

2.4. Maximum available resources and the rest ofiéle 2(1) of ICESCR

In its entirety Article 2(1) of the ICESCR stipugatthat

“Each State Party to the present Covenant undertakéake steps, individually
and through international assistance and co-operagspecially economic and
technical, to the maximum of its available resosyogith a view to achieving
progressively the full realization of the rightcognized in the present Covenant
by all appropriate means, including particularlye tladoption of legislative

measures.”

As stated earlier, while this provision was incldde supposedly add practicality and
to reflect the situation in the real world wherentan rights could not be realised
overnight, there have many criticisms by scholad activists. Craven has noted that
Article 2(1) does not seem to imply real and cotem@bligations for state§> In a
later contribution Ssenyonjo notes that “the language of Article 2¢1glearly wide

and full of caveat<®

So far most of the work on Article 2 frames the igdiions to take steps to
progressively realise economic, social and cultuigthts within the framework of
available resourcesEssentially these obligations are being recogniasdbeing
constrained by a country’s level of resourt®sThey assume the level of resources
available to implement human rights is fixed, andsae of any influence of the
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state?” This in turn generates many questions such agrdgressive realisation

23 Craven(n 74).
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25 ECOSOC ‘Report of the High Commissioner for HurfRights on implementation of economic,
social and cultural rights’ (2009) UN Doc. E/2009/para 13.
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contingent on an increase in resources? What happdimes of financial crisis when
a government’s fiscal space and therefore spendappcity tends to shrink? Are

retrogressions justified by an alleged lack of teses?

This Chapter’s earlier analysis turns this approact the questions on their head.
Since resources to implement human rights, are,UBKCTAD has noted, an
endogenous variable based on economic policy, #rey not an external factor
governing the extent of governments’ obligationsalce steps to progressively realise.
Resources should therefore not be seen as an axt@nstraint but instead as an
internal factor, influenced by state policy and icke, and therefore part of the
obligation “to take steps to progressively realigRather than raising questions about
how this obligation responds to changes in resauritenow becomes a question of
how the resources issue is part of these obligatidhis section examines how this
enhanced understanding of the ‘maximum availaldeurces’ can give clarity to the
rest of Article 2(1).

2.4.1. Progressive realisation

The obligation of states to progressively realisenln rights according to available
resources, as specified in Article 2(1) of the ICES stems from the drafters’
realisation that human rights cannot be implementesnight?®®’ They also originally
based this clause on the premise that economictigreweuld prevail and permit
continued expansion of the welfare st&fe.However, rather than helping
implementation by better reflecting reality, aseabty stated, many argue that the
progressive realisation clause gives states ansexto indefinitely postpone the
fulfilment of human right$®® Moreover as we have seen, economic growth has not
prevailed, and since the drafting of the Covenaatyntries have often experienced
economic crisis and recession such as Argentirzd@i and 2002, and most recently
many European countries and the USA during anaviatlg the financial crisis of
2008.

%7 CESCR ‘General Comment 3: The nature of Stateegasbligations (Art. 2, para.1)’ (1990) UN.
Doc. E/1991/23, para 9.

%8 Tooze(n 161), p. 333.

29 jllian Chenwi, ‘Unpacking ‘progressive realisatipits relation to resources, minimum core and
reasonableness, and for some methodological consinles for assessing compliance’ (2013) 46(3) De
Jure,pp. 742-769, p. 744.
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So far there has been limited discussion on whagrpssive realisation beyond
defining it as a continuous forward movem@&#tThis in turn is recognised as
generating ‘two complementary obligations’ namétire obligation to continuously

improve conditions and the obligation to abstagmnfrtaking deliberately retrogressive
measures except under specific circumstaAté&his has beeexplicitly mentioned in

Article 11 para 1 of the ICESCR, which obligateatet$ to guarantee a “continuous
improvement of living conditions’As Nolan, Porter and Langford so aptly note “the

parameters of this obligation still remain somewhaesolved 2

Since maximum available resources is a questioandf determined by economic
policy, can one turn the assumptions states madm whafting the ICESCR on their
head? Rather than reacting to resource changedreating them as if they are
exogenously determined, could the progressive sa&abn clause be an umbrella
clause obligating states to be proactive in crgatihne environment to ensure
progressive realisation, which would include cregtihne necessary fiscal space? The
guestion of creating a facilitating environmentnist new and has been frequently

used in international human rights 14 Moreover, in 1993 the IACHR noted

“the rationale behind the principle of progresgiwghts is that governments are
under the obligation to ensure conditions thatpetiog to the state’saterial
resources, will advance gradually and consisteribward the fullest

achievement of rights®™*

By explicitly referring to material resources, ibutd be argued that the IACHR
differentiates between a country’s assets andsitsilf space, and that the “obligations
to ensure conditions according to a state’s madtegspurces” could include ensuring

the necessary fiscal space.

20 sepulveda(n 117), p. 319.

2 |bid., p. 368. See also Aoife Nolan, Bruce Poreq Malcolm Langford, ‘The Justiciability of
Social and Economic Rights: an updated appraf¢ébrking Paper Number 15, Center for Human
Rights and Global Justice 2007), p. 32.

2’2 Nolan, Porter, andLangford(n 271), p. 34.

23 UNHRC ‘Report of the Special Rapporteur on thestjoe of extreme poverty and human rights
(Magdalena Sepulveda) Final draft of the guiding@ples on extreme poverty and human rights’
(2012) UN Doc. A/HRC/21/39, para 17.

2 |ACHR ‘Annual Report of the Inter-American Comni@s on Human Rights’ (11 February 1994)
Doc. OAE/Ser.L/V/11.85 Doc.9 rev. Chapter VII ‘Theginciple of progressive realisation’. (emphasis
added).
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The idea that states must create the necessan) fipace to maintain and increase
spending levels on social goods has also been rinimpalicitly supported by the
CESCR'’s approach. In applying and monitoring thegpessive realisation clause, it
has focused on states’ spending levels, expressingern when states’ spending on
social entitlements such as social security, edutatand health has effectively
decreased either by a nominal decrease in budgegtbn or failed to keep abreast
with rising cost€’® States’ constitutions have also interpreted pissive realisation
as progressively allocating more revenue to a @dar social good with several
constitutions stipulating that the duty to progresly realise a right requires

increasing annual expenditure on the social goot as health and educatitif.

To create an environment that allows for the prsgjke realisation, states must show
that they have adopted fiscal policies that alléerseconomic stability, and ensure it
can deal with the boom and bust characteristicoday’'s capitalist economies and

maintain spending even when the economy contr@&GL for instance asserts

“to uphold the principle of non-retrogression, dyman rights-centred tax policy
must be able to manage the ‘booms’ and ‘busts’ @denn capitalist economies in
ways which reduce the negative consequences ofiadn@venue shortfalls in
downturns, which make difficult for states to maint spending during

downtowns.?”’

CWGL suggests that “one option is to create a vesemd, sometimes called ‘rainy
day fund’ into which the additional revenues duriggod times are placed. These
funds can then be used to maintain spending anetpreetrogression, during the bad
times.?”® The ILO has similarly noted that despite the diitgr of financing

215 CESCR ‘Concluding Observations on Colombia’ (200N Doc.E/C.12/1/ADD.74; CESCR
‘Concluding Observations on Jamai¢2001) UN Doc. E/C.12/1/ADD.7%para 17; CESCR

‘Concluding Observations on Mongoli€000) UN Doc. E/C.12/1/ADD.4para 17; and CESCR
‘Concluding Observations on Ukrain@001) UN Doc. E/C.12/1/ADD.65.

2’® The Transitional Provisions of the 2008 Constimtdf Ecuador stipulates the duty to progressively
allocate resources towards the national healtlesyshcreasing it annually by a percentage not less
than 0.5 per cent of the GDP, until it accountsafioleast four percent (4%) of GDP (para 22).
2""Balakrishnan, et a(n 80), p. 12.

28|bid., p. 13.
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arrangements across countries, sound financial geamant promoting stability

includes

“Setting up contingency reserves or stabilizatfonds that ensure a reliable
provision of benefits during cyclical economic fluations or even in case of
unforeseen expenditure shocks, for example throfigancial, economic or

natural crises that suddenly increase the numbeemnéficiaries®”

This analysis allows human rights bodies includimgasi-judicial bodies to be
proactive rather than reactive. Rather than waifmgthe crisis and retroactively
criticizing the government, the CESCR could proeatti ask what the government is
doing to ensure long-term economic stabidihd to prevent fluctuations or ‘boom and
bust’ along the lines as suggested by CWGL andllte Other questions include
how they are investing in their assets and ensunagimum (sustainable) revenue in

a manner that complies with human rights principles

2.4.2. The obligation to take steps

CESCR also recognises Article 2(1) of the ICESCRIagyating states to take steps
that “should be deliberate, concrete and targetedclaarly as possible towards
meeting the obligations recognized in the Covehafitlf the wording progressive

refers to an umbrella obligation requiring the estdb create the necessary
environment, then ‘taking steps’ towards full implentation is the practical

application of this obligation over time.

The CESCR is clear that a variety of measures eedad to implement human rights,
specifying that they will include but not be limiteo legislative administrative,
financial, educational and social actioff8.While the CESCR is clear that it is up to
each State Party to decide on which means are tbst @mppropriate and to

demonstrate why they are appropriate, it has inelicahat a number of different

2%|LO ‘Social protection floors for social justiceda fair globalization’ (International Labour Oféic
Geneva 2012), p. 41.

280 CESCR ‘General Comment 3: The nature of Statetiegasbligations (Art. 2, para.1)’ (1990) UN.
Doc. E/1991/23, para 2.

%1 bid., para 7.
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actions are desirable. These include diagnosingettisting situatiorf>? adopting
legislative measuré® and ensuring judicial remedi€%. The assumption is that all
these appropriate measures and their justificatidinbe included in programmes or
plans of action, the drawing up of which is alsoluled as one of the key steps a

government must tak&>

So far there has also been little elaboration eir tielationship with resources beyond
stipulating that the plan or programme of actionstniobe drawn up regardless of a
state’s level of resourcé® Ssenyonjo further notes ‘it is clear that the Gmrg does
not make an absurd demand — a state is not reqtaréake steps beyond what its
available resources permft” This however does not fully reflect the realitystétes

having a role in determining the resources necgs¢samplement human rights.

It is clear that Programmes or Plans of Action muastude the necessary budget
allocations such as the proportion of the budgetiggote to education or social
security. Moreover, to fully reflect the role ofetrstate in determining resources
available, if there are gaps in available resoutbey must include steps needed to
raise the additional finances, and the time it wotake. This is not a new concept.
The ILO suggests that a checklist of componentsafoational strategy on the social
protection floor that includes tax reforms to emstire necessary fiscal resourt®s.

To comply with the human rights principles of dukgénce and non-discrimination,

the Plan of Actions should also include steps aieteidlentifying or anticipating the

possible or ‘reasonably forseeable’ detrimentaé stffects of raising the necessary

finances, and the mitigating actions needing ttaken.

282 CESCR ‘General Comment 1: Reporting by State &:irtl989) UN Doc. E/1989/22), para 3.
Z3CESCR ‘General Comment 3: The nature of StateseBarbligations (Art. 2, para.1)’ (1990) UN.
Doc. E/1991/23, para 3.

24 |bid., para 5.

25Thjs has been raised in many General CommentsdimjuCESCR ‘General Comment 3: The
nature of States parties obligations (Art. 2, @3f41990) UN. Doc. E/1991/23; CESCR ‘General
Comment 11: Plans of Action for Primary Educatii®99) UN Doc. E/C.12/1999/4; and CESCR
‘General Comment 13: Right to Education’ (1999) Dic. E/C.12/1999/10.

286 CESCR ‘General Comment 11: Plans of action fanpriy education’ (1999) UN Doc.
E/C.12/1999/4, para 9.

287 Manisuli Ssenyonjo, ‘Reflections on state obligas with respect to economic, social and cultural
rights in international human rights la{2011) 15(6)The International Journal of Human Rights, pp.
969-1012, p. 980.

281.0 (n 9), p. 30.
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The importance of states looking ahead to covefoaiseeable eventualities in the
discharge of their human rights obligations was leassed in the South African Blue
Moonlight cas€®® In this case the South African Constitutional Gaeasoned that
the City had not demonstrated sufficiently thatidked the resources to rehouse the
people evicted. More specifically it stipulatedtttize lack of budget was not a reason
to deny implementation of its human rights obligati. While the City argued “that it
cannot budget for that which it is unable to sh@waicurrent need” and that the
eviction was “not something which it can predidgrpand budget for and thus all that
is expected of it is to deal with an emergencyt asises in amd hocfashion by way
of an application to the province”, the Court agtieat the event was not unforeseen,
and the City should have budgeted for ffifsThis demonstratethat states must be
proactive in covering all foreseeable eventualitiesits budget, and thereby also

secure the necessary funding.

2.4.3. The obligation to ensure minimum essentiabntent

The CESCR reads Article 2(1) of the ICESCR as distabhg a core obligation to
ensure the satisfaction of, at the very least, mimn essential levels of each of the
rights’®* regardless of states’ levels of development. Tiility of this approach rests
on the “moral and legal imperative to do all trepbssible to ensure that the urgent
survival needs of the public are met is acceptédThis notion of minimum essential
levels is supposed to add content to Article 2(d9l amprove the justiciabiity of
economic and social rights. Young notes “with thaimum core concept as its guide,
economic and social rights are supposed to enéehaind work of hard law?®® This

has particular resonance given the recent comitogfamce of the Optional Protocol to

29City of Johannesburg Metropolitan Municipality Blue Moonlight Properties 39 (PTY) kad
Iz_g%wyers for Human Righf2011]BCLR 150 (ZACC33).

Ibid.
#1The CESCR has explicitly noted that there is “aimimm core obligation to ensure the satisfaction
of, at the very least, minimum essential leveleaxth of the rights is incumbent upon every state
party. Thus for example a state party in which sigyificant number of individuals is deprived of
essential foodstuffs of essential primary healtte caf basic shelter and housing, or of the mosicha
forms of education iprima faciefailing to discharge its obligations under the €aant.” CESCR
‘General Comment 3: The nature of States partiéigations (Art. 2, para.1)’ (1990) UN. Doc.
E/1991/23, para 10.
22David Bilchitz, ‘Towards a Reasonable Approachh® Minimum Core: Laying the Foundations
for Future Socio-Economic Rights Jurisprudence0@019(1) South African Journal of Human
Rights pp. 1-26.
293 Katherine Young, ‘The Minimum Core of Economic gakial Rights: A Concept in Search of
Content’(2008)33(1) Yale Journal of International Law, p. 114.
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the ICESCR in 2013, which allows for individuals ke formal complaints to the
CESCR if they feel their rights are being violated.

Yet many question whether it is affordable for esat* As Chapman and Russel
explain, “A potential weakness in the approachhiat tits basic assumption — that
minimum state obligations are by definition affdstia— may be untenablé® They

further argue that:

“The somewhat abstract international human riglgggem has not grappled fully
with the potential contradictions in the minimuratstobligations approach. States
are assumed to have access to the resources needadet their minimum

obligations, but in facmay not, and wealthier states frequentisregard their

international obligations.”?%

Some constitutions and courts have upheld thigatiin, regardless of resources, to
ensure minimum essential levels, although it mayubeder different labels such as
minimum level of subsistence, vital minimum or sua¥ kit.”” However, most
controversially, the South Africa Constitutional @ in three judgmentS? rejected
the concept of the core obligation to ensure mimmassential levels by arguing that
the state can only do what is reasonable withirilaa resource®’ To paraphrase
Scheinin these questions of affordability, howewae a matter of applicability or
practicality, rather than validi° and does not mean that the concept of minimum

essential levels should be disregarded. As Higgiases “problems about delivery

2%4ChapmarandRusse(n 102).

29 |pid., p.10.

29 |pid., p. 11. (emphasis added).

297 Article 19 of the German Constitution recogni¥éssensgehaltgarantiee. the guarantee of
essentiality and specifies ‘in no case may the corgent of a constitutional right be infringed.
Translation taken from Sandra Fredmidoman Rights Transformed, positive rights and jpeesit
duties(Oxford University Press 2008)p). 86.

28 Government of the Republic Of South Africa and BtkieGrootboom and Othef2000], BCLR
1169 (ZACC 19)Soobramoney v. Minister of Health -Kwazulu-N§i#197] CCT32/97 (ZACC 17).
Minister of Health and Others v Treatment Actiom@aign and Others (No 12002] BCLR 1075
(ZACC 16)

299 Government of the Republic Of South Africa and BtheGrootboom and Othef2000], BCLR
1169 (ZACC 19).

3095cheinin observed that many problems of legal eatfieconomic, social and cultural rights “does
not relate to their validity but rather to theipdipability.” Martin Scheinin ‘Economic and Social
Rights as Legal Rights’ in Asbjgrn Eide, Catarimalse, and Allan Rosas (edSgonomic, Social and
Cultural Rights(Martinus Nijhoff 1995), pp. 41-62, p. 41.
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leave his (one’s) right a right none the 1e¥8.Instead it becomes a question of how to

improve deliverability.

Improving deliverability becomes a question of hmwudge whether states have the
necessary resources, and/or whether they are disliag their obligations. The
decision of the South Africa Constitutional Courgégtected the state’s role in
determining the resources able to be devoted toahurights implementation. It
assumed resources are fixed and an external conistraable to be influenced by a
Government. While the CESCR has tried to addrassaffordability issue, it has been
far from consistent’> On one hand it states that the obligation to ensninimum
essential levels imon-derogableregardless of resources, effectively creafimigna
facie violation, on the other it also observes that aeStarty can argue that the
resources are unavailable (General Commeft*3jrying to clarify this situation, its
2007 statement on maximum available resources $ebghind the concept oion-
derogability and restates the position puts in General ComrBeitowever, while
commended by some for removing then-derogabilityconcept that is regarded as
having many theoretical, practical and legal protdf®* this approach still has
inherent difficulties in assuming resources inahgdfiscal space are fixed and rather
than the result of conduct and policy choices. Bgshllustrating these weaknesses,
and as Mueller notes, the CESCR, as well as réirelyng violations of the minimum
essential levels, has also failed to “rigorouslly stsates to prove that they did all they
could, as a matter of priority to remedy the sinmat®®

Human rights advocates have noted that when all@cetsources, states are obligated
to prioritise fulfilling minimum essential levels; “the obligation ‘to make every effort’

to ensure minimum core entitlements places thesigabions at a higher resource

391 Higgins (n 43), pp. 99-100.

392 Amrei Mueller, ‘Limitations to and Derogations froEconomic, Social and Cultural Rights’ (2009)
9(4) Human Rights Law Review, pp. 557-601, p. 588

393The CESCR has recognised “... it must be noted thagasessment as to whether a State has
discharged its minimum core obligation must ald@ taccount of resource constraints applying within
the country concerned.” CESCR ‘General Commenth& fature of States parties obligations (Art. 2,
para.1l)’ (1990) UN. Doc. E/1991/23, para 10.

304 Malcolm Langford and Jeff King, ‘Committee on Ecmnic, Social and Cultural Rights’ in Malcolm
Langford (ed.Social Rights Jurisprudence, Emerging Trends ierimational and Comparative Law,
(Cambridge University Press 2008), p. 493.

%05 Amrei Mueller, The Relationship between Economic, Social and @ilRights and International
Humanitarian law, An Analysis of Health-Relateduss in Non-International Armed Conflict
(Nottingham Studies on Human Rights, Martinus Nijh2013), p. 79.
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priority than the duty to realise the full scopetié right....”?% Both treaty bodies,
including the CRC Committee, and NGOs have traedlahis prioritisation into
calling on governments to ring fence their buddets such social good®’ This
however does not address the affordability issueteldver it essentially stays at the
level of treating resources/revenue as fixed witbvegnments staying the
“administrator of existing resources” instead ase th“mobiliser” of

revenue/resource&®

Taking the view that a state’s available resousresnot a question of capability but of
internal policy decisions and choices allows thenho rights community to further
develop the applicability or deliverability of thminimum essential levels concept
along the lines already developed in this thesidil&/remaining a question of
priorities, it shifts from judging what the state capable of doingis a visexisting
resources to how it is guaranteeing the necesssgurces to ensure minimum
essential levels. The state must demonstrate thamacro-economic policies are
aimed at realising the minimum essential levelsrédwer, given the immediacy of
such core obligations and their importance to satyistates’ burden of proof should
be increased to ‘beyond reasonable doubt’ i.e.nsBtances where people are not
enjoying the minimum essential levels, states ageired to prove beyond doubt that
they cannot do anymore to raise the necessary uev@inis approach can give greater
scope to the reasonability argument put forwardh®y South Africa Constitutional
Court. Instead of what is reasonable within avédabsources, courts should examine
whether it is reasonable to expect states to iseréze resources able to be devoted to
the implementation of the minimum essential levelsing the standard of proof

‘beyond reasonable doubt’ as discussed.

3%QUB Budget Analysis Project ‘Budgeting for Econoraim Social Rights: A Human Rights

Framework’ (QUB School of Law, Belfast 2010)
<www.researchgate.net/profile/Rory_Oconnell2/puiimn/228189073_Budgeting_for_Economic_an
d_Social_Rights A Human_Rights_Framework/links/®®f608aeb6d8c0206b5b.pdf> accessed 23
June 2016, p. 51.

307CRC Committee ‘Concluding Observations on DominiBapublic’ (2001) UN Doc.
CRCI/C/15/Add.150andCRC Committee ‘Concluding Observations on the Selfe# (2012)UN
Doc.CRC/C/SYC/CO/2-4 See als®WayandStanton(n 2), p. 7

3%8Balakrishnaret al (n 80) p. 4.
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2.4.4. Non-retrogression

The obligation of non-retrogression stems fromestabbligations to progressively
realise economic and social rights. As the CouatiEurope explains, in an issue
paper, “the logical corollary of this duty of pregsive realisation is that governments
must avert retrogression in the realisation of E&Dts, even in times of severe
resource constraints such as economic recessidttésivever there is still a long way
to go in determining what a retrogressive measuateadly is, whether it is justified
and importantly its relationship with resourcesr Eeeater clarity, this thesis clearly
delineates between determining what a retrogressaeasure is, and the circumstance

under which it may be permissible.

What is a retrogression?

The CESCR definition of a retrogression is very mubus. General Comment four
on the right to adequate housing stipulates thratragression is “a general decline in
living and housing conditions, directly attributalib policy and legislative decisions
by State Parties, and in the absence of accompamgmpensatory measures would
be inconsistent with the obligations under the @awe’*'° Sepulveda defined
retrogression as “a step backward in the level rotgetion accorded to the rights
contained in the Covenant which is the consequehea intentional decision by the

state.®!!

General Comment 19 on the right to social secuiuigher clarifies that when
determining whether any retrogressive measures justfied, the CESCR will
consider carefully whether there was genuine ppdimn of affected groups in
examining the proposed measures and alternativeesanndependent review of the
measures at the national level; and whether the measures were directly or indirectly
discriminatory; have a sustained impact on the realization of the right to social
security; an unreasonable impact on acquired social security rights or deprive an

individual or group access to the minimum essefia! of social security*?

39Council of Europgn 18), p. 30.

319CESCR ‘General Comment 4: The right to adequatsingi(1992) UN Doc E/1992/23, para 11.
3lgepulveda(n 117),p. 323.

312 CESCR ‘General Comment 19: The Right to Sociauige (2008) UN Doc E/C.12/GC/19, para
42.
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Further clarification was provided in CESCR’s Op@tter to States Parties within the
context of retrogressive measures and the finaodsik. This letter was issued quite
late given that the financial crisis first hit i®@8. This could indicate the problems
the CESCR had in addressing this issue. Whiledbal Istatus of this letter is unclear,
Warwick has suggested that it could acquire some soft l@wss resulting from
Committee’s use in subsequent documéhitand it has in fact it has been referenced
in many concluding observatiof¥.The Open Letter to States Parties states that any
proposed policy change or fiscal adjustment musatifly the minimum core content

of rights or a social protection floor, as develpey the ILO, and ensure the

protection of this core content at all tintes.

While some of these considerations are relevam, ahthor considers the ‘genuine
participation of affected groups’ and ‘an indepertdeeview of the measures’ as
elements to be considered when evaluating whetimerrétrogressive measure is
justified rather when deciding whether or not sdrirgj is retrogressive. She also
guestions the Letter's focus on minimum essengiatls since this suggests different
levels of compliance, and that retrogressive measware somewhat permissible
providing they do not violate the minimum core. Aglations of both non-

discrimination and minimum essential levels areeadly non-permissible under
international human rights law regardless of ae&tdevel of resources, there is also
little value in including them to non-retrogressiobhis has also been noted by
Warwick, who observes “these are general, longdétgnand immediate obligations
that exist beyond the circumstances of retrogressis Including minimum essential

levels also undermines the idea of progressiveisedain; that is a steady and

33Ben Warwick, ‘Socio-Economic Rights During the Fioal Crises: A Changed Approach to Non-
Retrogression’ (2016) 65(1) International and Corapiee Law Quarterly.

$14CESCR ‘Concluding Observations on New Zealand’ @QIN Doc E/C.12/NZL/CO/3; CESCR
‘Concluding Observations on Bulgaria’ (2012) UN D&¢C.12/BGR/CO/45; CESCR ‘Concluding
Observations on Japan’ (2013) UN Doc. E/C.12/JPN/CO/3; CESCR ‘Concluding Observations on
Iceland’ (2012) UN Doc. E/C.12/ISL/CO/4; CESCR ‘Concluding Observations on Portugal (2014) UN
Doc. E/C.12/PRT/CO/4; CESCR ‘Concluding Observations on Romania (2014) UN Doc.
E/C.12/ROU/CO/35; CESCR ‘Concluding Observations on Slovenia’ (2014) UN Doc.
E/C.12/SVN/CO/2; CESCR ‘Concluding Observations on Canada’ (2016) UN Doc.
E/C.12/CAN/CO/6; CESCR ‘Concluding Observations on Spain’ (2012) UN Doc. E/C.12/ESP/CO/5;
CESCR ‘Concluding Observation on Ukraine’ (2014) UN Doc. E/C.12/UKR/CO/6; CESCR
‘Concluding Observations on the Czech Republic1#0UN Doc. E/C.12/CZE/CO/2.

315 CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)

38\Warwick(n 313)
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continuous improvement from one level to anothemiyylicitly suggesting that states
are not required to do any more than stay at tmenmaim essential levels.

Given the above, it is submitted that measuresramogressive if they have a
sustained negative impact on the realization ofett@omic and social rights; and/or
an unreasonable impact on acquired economic andl sgghts. It would also add
“actions jeopardising the realisation of economiad asocial rights” as being
retrogressive even if it is not possible to deteerthat a violation, or regression in the
enjoyment, of a particular right has taken pladasTould allow human rights jurists
to differentiate between a breach of the obligationprogressively realise under

Article 2 and a violation of a specific right.

This is not new. When the Constitutional Tribun@lPortugal held that the abrogation
of the statute that established the National He&étvice breached the prohibition of
retrogression and was thus unconstitutidhalit asserted“ The State, which was
obliged to act to satisfy a social right, also bwves obliged to abstain from
threatening the realization of that social rigft® It held that the right to health
expressly obligated the Government to create amatihealth service and that the
“State cannot move backwards — it cannot undo \Whss already accomplished, ...
and put itself again in the position of debtor).(..Although inconsistent, some of
CESCR'’s concluding observations have similarly gatsed measures as regressive
for jeopardisingor threateningeconomic and social rights. It for instance exgpees
concern at “regressive measures adopted by the Btaty that increase university
tuition fees” because they “jeopardize access tdvewsity education for

disadvantaged and marginalized individuals andmgttt®

Since Programmes or Plans of Action, if properlgaxed, should include all actions
needed to fully implement human rights, includinglget allocations and details of
how the revenue is to be raisdn; definition any deviation would put at risk the

realisation of human rights and would thus be aogeessive measures unless

37Decision (Ac6rd&o) N° 39/84 [11 April 1984] Portege Constitutional Tribunal (Tribunal
Constitucional).

8 |nternational Commission of JurisBourts and the Legal Enforcement of Economic, $acid

Cultural Rights: Comparative experiences of justiiliity (Geneva, 2008), pp. 32-33. See also Decision
(Acordéo) N° 39/84 [11 April 1984] Portuguese Cdosibnal Tribunal (Tribunal Constitucional).

%19 CESCR ‘Concluding Observations on Spain’ (2012) Didt. E/C.12/ESP/CO/5, para 28.
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alternative measures are put into pldetrogressive measures could thus include cut
backs in social expenditure and changes to raisngnue if alternatives have not
been put in place. This remains the case evereifights themselves have not been
violated. As already indicated CESCR has expressaacerns over declining
expenditure on social goods, but has rarely if lit @nsidered that this is a
retrogression and asked for a justification. Ndtas similarly noted during the many
economic crises of the 1990s and 2000s in variaumtdes such as Hungary,
Argentina, Mexico, and Thailand, the CESCR has nesensidered that the
subsequent structural adjustment or public experalituts have contravened the
ICESCR?*°

Taking this approach with retrogression would uridedly strengthen the status and
importance of comprehensive Plans or Programmesctibn, and help address the
grey area between a violation of a right and astimopardising its enjoyment and
realisation. It would ensure forward-looking padisi that do not just stop at the
minimum essential levels and reinforce states’ gatiion to ensure an enabling

environment for the progressive realization of hnmghts.

Using Programmes/Plans of Action would also heligieine whether something is
intentional or not. Nolart al attributes the reluctance of the CESCR to invoée-n
retrogression when it comes to budget cuts amaothstr things to the difficulty in
determining state responsibility that “requires endential link between particular
state action (action or omission) on the one hanand the factual outcome of
decreased rights enjoyment on the otfi&rRelatedly, they also observed that “the
Committee has never addressed the difference betreé®gressive measures that are
deliberate and those that are nof?*’Since all actions necessary, including funding
and budget arrangements, should have been includede plan of action, any
deviation without the implementation of mitigatingeasures must be considered as
intentional, and it is ‘reasonably foreseeablet thavill undermine or jeopardise the

implementation of the right in question. This igtmalarly evident given that states

320 poife Nolan, Nicholas Lusiani, and Christian CasirtEvolving Criteria on Retrogression’ in Aoife
Nolan (ed)Economic and Social Rights after the Global Finah€lrisis. (Cambridge University Press
2014), p. 126.
32l1bid., p. 127
32|bid., p. 133
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must justify and demonstrate the appropriatenessllofactions included in the
Plan/Programm&> The principle of due diligence and the requiremehstates to
proactively determine the impact of its policies @so be used to judge whether the
state concerned has taken the necessary measue@rune the impact of any

proposed deviation and identify the necessary atitig measures.

Whether the retrogressive measures are justified?

As Nolan notes ‘Prohibition of retrogressive measuis not so absolut&* the
CESCR ‘has recognised that there are some circacetasuch as an economic crisis
or a natural disaster, that require additional weses and in which the adoption of
retrogressive measures or the omission to actieddy steps to improve the conditions
is unavoidable®® However it has consistently maintained that itifisto the state in
question to demonstrate the ‘strict necessity’ ld measure¥® The CESCR has
frequently reiterated that states have the burdepreof to demonstrate that the
retrogressive measures had only been introduced ‘#fe most careful consideration’
and would need to be “justified by reference tottitality of the rights provided for in
the Covenant and in the context of the full usenakimum available resource¥”
Nolan has further clarified that states cannotifjusétrogressive measures simply by
referring to resource scarcity, fiscal disciplinesavings: it needs to show why the
measures in point were necessary for the proteatiothe totality of the rights
provided for in the Covenaft® Mueller regards the term ‘totality of rights’ as
implying that ‘general welfare’ should suffer attlé as possible by retrogressive

measured?®

More recently the CESCR has developed criteriauidn its General Comments, its
statement on maximum available resources, and racshtly its Open Letter to States

323CESCR ‘General Comment 3: The nature of Statesegasbligations (Art. 2, para.1)’ (1990) UN.
Doc. E/1991/23, para 4.

32Nolan (n 165), p. 48.

3% gepulveddn 117), p. 328.

326 Nolan, Lusiani and Courtis noted that that “theglaage employed by the Committee also suggests
that a stringent standard will be used to assespittification offered by the State PartiNolan,
LusianiandCourtis (n 320), p. 125 (footnote 12).

327 CESCR ‘General Comment 3: The nature of Stateiepasbligations (Art. 2, para.1)’ (1990) UN.
Doc. E/1991/23, para 45.

328Nolan, LusianiandCourtis (n 320), p. 134.

329 Mueller (n 304), p. 133. She specifically refers to then'gral welfare principle’ as contained in
Article 4 of ICESCR.
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Parties (May 2012) on austerity measures to heffjuate whether any retrogressive
(or regressive measures) are permitt8@General Comment 19 includes whether there
was reasonable justification for the action anguwétes that alternatives must be
comprehensively examinéd As discussed above, it also recognises that thewst m
be genuine participation of affected groups in examy the proposed measures and
alternatives and an independent review of the mieasat the national leva} The
CESCR has further stated it will look at the cowtstievel of development, whether it

has sought low cost solutions, and the cooperatidne international community>

The Open Letter however is seen as regressingeoariiieria already established, and
as Warwick has argued, it goes backwards in allgwatrogressive measures through
the back door’** In contrast to the General Comment 19 that ligghtecriteria, the
Open Letter only lists four criteria, two of whid¢tave already been discussed and
discounted in the previous paragraphs. The remgimwo criteria suggest that
retrogressions are permissible providing that argp@sed policy change or fiscal
adjustment is necessary and proportiofiztget does not elaborate further on how
this can be determined and evaluated beyond stHiatg‘the adoption of any other
policy, or a failure to act, would have to be mdet¢rimental to economic, social and
cultural rights.®*® This according to Warwick does not meet the négesd
proportional test by suggesting the balancing ghts with crisis, which in turn
suggests “economic necessities can buy out rigltegtion.”®®” The second criteria
suggests that the policy can be permissible 8 temporary covering only the period
of the crisis. This ignores the relationship betwegany economic and social rights
such as the right to social security, and the sigbtlife and to be free from degrading
treatment, which are non-derogable under the ICCHHS is discussed further in
Chapter 4.

330 CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)
31CESCR ‘General Comment 19: The Right to Social 88¢1§2008) UN Doc. E/C.12/GC/19, para
42,
332 bid.
333CESCR ‘An Evaluation Of The Obligation To Take Stdp The ‘Maximum Of Available
Resources’ Under An Optional Protocol To The Com¢#r(@007) UN Doc. E/C.12/2007/1, para 10.
334 Warwick(n 313)
zzzCESCR ‘Open Letter to State Parties to the ICES@Rune 2012)

Ibid.
337 Warwick (n 313)
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Warwick contends that the Letter gives states rflesebility to states by permitting
exceptional powers to substantially weaken righistagtion in times of crisi¥®
While the CESCR had “afforded States an everydayitillity in protecting Covenant
rights, (it) did not permit exceptional powers be tauthority to substantially weaken
rights protection in times of crisi$® The CESCR has previously consistently
claimed that emergency powers are not permisafBlend that economic and social

rights are even more important in times of criéfs.

To be consistent with previous deliberations amachgsions, the CESCR must revert
back to General Comment 19, but go further esdgdmalclarifying the principle of
necessity with regards to maximum available ressirblecessity is not the same as
convenience or desirability. It means that theee rav alternatives; that there are no
other (more lenient) measures that can be taken avitesser adverse impact. The
Letter itself has not developed this further beystating “the adoption of any other
policy, or a failure to act, would have to be mdet¢rimental to economic, social and
cultural rights.®**? However, by previously only listing lack of devptoent or growth

in GDP rates as grounds for retrogressive meashee€ESCR is not only failing to
recognise that maximum available resources depamdsate actions and choices, it is
also inaccurately portraying the question of theessity. Taking a fixed approach to
resources and viewing them as largely beyond a rgowent’'s control enables
governments to more easily justify retrogressiveasnees as it obviously limits the

amount of alternative measures that can be taken.

This must be taken further with regards to maximawailable resources if the
standard used to assess the justification offeethé State Party is as stringent as
possible, as suggested by the CESCR’s wording ertdpic.343 The CESCR and
other quasi/judicial bodies should be examining theethe State Party has provided

*8bid.

*9pid.

340Wwhile Article 4 of the ICESCR permits limitatiorisdoes not allow derogations. It is thought that
there is sufficient flexibility in Article 2(1) teover “all seasons”. This wording has been takemf
Warwick(n 313), p. 251.

34\warwick(n 313), p. 256.See also CESCR, ‘General Commeénténational Technical Assistance
Measures’ (1990) UN Doc E/1990/23, para 9.

342 CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)

33 Nolan, Lusiani and Courtis noted that that “theglaage employed by the Committee also suggests
that a stringent standard will be used to assesputtification offered by the State PartyNolan,
LusianiandCourtis (n 320), p. 125 (footnote 12).
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clear and convincing evidence that the state carsmiee more resources. In other
words, there must be no credible alternatives. Agais not a question of the court or
other judicial or quasi-judicial body deciding hdle country is to raise more revenue
but of examining whether there is clear and coriolycevidence that it cannot do
more. The afore mentioned Latvia judgment on theoostitutionality of the Latvian
Government’s decision to lower state pensions Walig an alleged reduction in
available resource¥? demonstrates the possibility of this. While als&rwledging
that some changes might have to be made givenahetry's financial situation, it
considered that the state had not demonstrated ithiaad exhausted alternative
possible sources of fundingless restrictive mearis:

2.5. Concluding remarks

In contrast to the approach being taken by manwgreththis thesis uses two basic
principles to define states’ obligations under ii@ximum available resources clause.
It recognises that resources are not static orxaerreal constraint but depend on
states’ own economic policy as recognised by UNCTAm UNICEF amongst
others, and the fact that the states have the buwtiproof to show that they have
done everything possible to raise the resourcesssacy to implement human rights
without undermining the ‘totality of human rightahd ‘general welfare**® Using
these, it focuses on developing a legal framewaorkudge a state’s conduct in
maximising available resources to implement hunngints.

While some may argue this approach undermine #yeaistion of powers’ principle

wherebypowersand responsibilities are divided among the Govemta legislative

branch, executive branch, and judicial branch, Goeirts would not necessarily be
prescribing economic policy but judging whether G@vernment has complied with
the ‘maximum available resources’ clause on théshafsexpert evidence. As already
noted, courts often use legal principles to judgenglex issues on the basis of
evidence supplied by experts. Moreover, courts @heér judicial processes should
first and foremost protect rights in an independantd impartial manner, and

344 aw on State Pension and State Allowance Disburaeinghe period from 2009 to 2012 (Latvia).
¥45Case number 2009-43-01 [2009] Constitutional C(lLatvia).

346 CESCR ‘General Comment 3: The nature of Statetiepasbligations (Art. 2, para.1)’ (1990) UN.
Doc. E/1991/23, para 9. See aMaeller (n 305), p. 133.
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sometimes this may requires decisions on policg ain function of the separation
of powers principle is to separate courts fromekecutive to ensure independence.

As demonstrated, this approach gives renewed simopaproving the relevance of
human rights law, including the whole of Articlel?(compared to a more rigid and
guantifiable approach focusing on just trying toasuere state capability. Adjudicating
‘maximum available resources’ in this manner féaiés a more constructive approach
that goes beyond carving up an existing pie betwsenpeting demands to judging
what a state could be doing to ensure the impleatientof all human rights. It allows
the ‘maximum available resources’ clause to betggresent reality and address
contemporary and pertinent issues by allowing maeceountability for economic
policy. It allows human rights advocates to more effecyiadress the complexity of
macro-economics, and the interdependence of differariables, which has arguably
been missing from the CESCR'’s approdthit also gives greater clarity to the rest of
Article 2(1), addressing its many weaknesses asdramy its relevance, applicability

and utility.

These findings helped prepare a crucial platforomfrwhich the thesis can better
analyse states’ human rights obligations duringrtial crises, and whether a national
debt can be used by states to justify retrogress@asures. However before this can
be done, to fully determine states obligationsrpa financial crisis, the thesis needs
to establish the content of the right to socialsieg

%"Dowell-Jonegn 103), p. 14.
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Chapter 3: The right to social security: who shoud be entitled to what, and

when?
3.1General introduction

Before establishing states’ obligations during raafficial crisis, it is paramount to
establish the content of the right to social seégwas extensively as possible. Without
a clear base line clarifying what states are obdigao ensure, it is impossible to
determine states’ obligations during times of eridiloreover, such a baseline is
increasingly necessary given the continuing trencgetuce the role of the state in part
exacerbated by the shift from Keynsian to neo-atatseconomic theory and the
subsequent reduced fiscal space due to reducingstrimn taxation level¥? States

have also claimed other pressures on the implememiaf the right to social security.

In 1996, the ECSR noted that almost all the repreteived refer to problems in
implementation such as demographic changes, chasginctures of employment and

the increasing costs of social welfafa.

While the right to social security is recognisedaalBuman right under international
human rights law’® in 2007, over 30 years after ICESCR’s entry irdccé, Tooze
noted that it is surprising “that so little has bene to determine the content of that
right in international law** With the exception of the right of everyone toegiart

in cultural life, it was one of the last rights ieceive a general comment, which was
finally written in 2008. In one article written pri to the drafting of this general
comment, CESCR member Riedal observes “The riglsbtaal security in Article 9
of the ICESCR has not received the attention iedess”, and attributes this to both
the brevity and vagueness of Article 9 and the s@fi®pening Pandora’s box due to

the perceived technical nature of the righit.

Even after the CESCR drafting General Comment 12008, many ambiguities still

348 Reynaudn 21).

39ECSR ‘Conclusions XlI1-4’ (CoE Strasbourg 1996)34.

#%This includes the ICESCR, the Convention on thghRi of the Child, the Convention on the
Elimination of Racial Discrimination and many reggd instruments.

*1To0ze(n 161), p. 331.

%2 Eibe Riedel ‘The Human Right to Social Securityn® Challengesh Eibe Riedal (ed.$ocial
Security as a Human Right: Drafting a General Comtm Article 9 ICESCR - Some Challenges
(Springer-Verlag 2007), pp. 17-28, p. 18.
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surround the content of the right to social seguhit 2010, the ILO noted that the UN
human rights instruments and mechanisms “... havelyn@smained silent as to the
actual definition of the right to social securitgcaits specific content® With an
array of different schemes and terminology beinglemented and used worldwide,
guestions arise about what falls under the righgdoial security and its relationship
with social protection, welfare services, sociaistance and insurance? There also
remains confusion about the different models imgleted, for instance should it be
universal and given to everyone or targeted togusarticular population group? And

whether receiving social assistance should be tondi on meeting certain criteria?

After first establishing how the right to socialcaaty is stipulated in international
human rights law, this chapter discusses the ntaatienges in defining the right and
establishes its content by examining internatioaatl regional instruments and
practices, such as the CESCR, ILO and ECSR asasélie jurisprudence of national
courts. However, rather than being doctrinal andngring all jurisprudence to
identify the existing ‘rules’ governing the rightt $ocial security, it reviews, within the
wider context, how relevant judicial decisions céyngr not with key human rights
principles to discover how Article 9 of the ICESGRbuld be read in today’s world.

3.2The right to social security in international andegional human rights law

The right to social security is well entrenchedimternational human rights law.
Article 22 of the Universal Declaration of HumargRis (UDHR) stipulates that

“Everyone, as a member of society, has the riglsotal security and is entitled
to realization, through national effort and intdromal co-operation and in
accordance with the organization and resourcesach &tate, of the economic,
social and cultural rights indispensable for hignitly and the free development of

his personality.”

Article 25 of the UDHR reiterates this right, limkgy it with the right to an adequate

standard of living. It states that “Everyone hae tight to a standard of living

331LO (n 9), p. 12.
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adequate for the health and well-being of himselt af his family, including food,
clothing, housing and medical care and necessarialsservices, and the right to
security in the event of unemployment, sicknessaldlity, widowhood, old age or
other lack of livelihood in circumstances beyond bkontrol.” It further specifies
“Motherhood and childhood are entitled to specakcand assistance”. Both of these
Articles were formally codified by the ICESCR inthkte 9, which stipulates “The
States Parties to the present Covenant recognizeright of everyone to social

security, including social insurance.”

Other international human rights treaties stiputhteentitiement of specific groups to
social security including Article 27 of the Conviemt on the Rights of the Child
(CRC)?*Article 27 of the Convention on the Protection loé Rights of All Migrant
Workers and Members of their Families (CM#;Article 28 ofthe Convention on
the Rights of Persons with Disabilities (CRPE)and Article 5 of the International
Convention on the Elimination of Racial Discrimiiuat (CERD)**’ The Convention
on the Elimination of Discrimination against WoméGEDAW), in addition to
specifying the right of women to social securit@rpcularly in cases of retirement,
unemployment, sickness, invalidity and old age athmer incapacity to work, as well
as the right to paid leave® lists the different levels of social security appl
specifically to women. Article 11 (2) calls on SaParties to: introduce maternity
leave with pay or with comparable social benefiidhout loss of former employment,
seniority or social allowances; and encourage thevigion of the necessary
supporting social services to enable parents tobauernfamily obligations with work
responsibilities and participation in public lifey particular through promoting the
establishment and development of a network of etaliek facilities. Article 24 of the

1951 Refugees Convention stipulates that StateeBartust give the same treatment

34 Article 27 of the CRC stipulates “States Partiesiccordance with national conditions and within
their means, shall take appropriate measures ist @ssents and others responsible for the child to
implement this right and shall in case of need jm@wnaterial assistance and support programmes,
particularly with regard to nutrition, clothing ahdusing”.

5 Article 27 of the CMW stipulates the rights of adigrant workers to social security on the basis of
receiving equal treatment as the nationals of thmtry of residence.

#PArticle 28 of the Convention on the Rights of Pesaith Disabilities stipulates, ‘the right of
persons with disabilities to social protection amdthe enjoyment of that right without discrimirati

on the basis of disability, and shall take apprtersteps to safeguard and promote the realization
this right

%7prticle 5 of Convention on the Elimination of Ralciziscrimination stipulates that the right to sdcia
security and social assistance must be guarantikedudistinction.

835ee Article 11 1 (e).
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to refugees lawfully staying in their territory ascording to nationals in respect to
labour legislation and social security althoughreéhenay be some limitations
particularly concerning benefits or portions of es which are payable wholly out

of public funds.

Within the Council of Europe (CoBY? the primary instrument on economic, social
and cultural rights is the European Social Chgr@rised). Articles 12, 13 and 14 of
the Charter recognise the right to social secutitg right to social and medical
assistance and the right to benefit from socialfavel services. Article 30 also
stipulates the right to “protection against poveatyd social exclusion”. The revised
European Social Charter also recognises the stuadf specific groups of people
with Article 23 recognizing the right of elderly igens to social protection;” Article
18 stipulating the right of migrant workers and ithiamilies to protection and
assistance in the territory of any other Party; anticle 17 specifying the right of

children and young persons to social, legal ansh@aic protection.

While not explicitly recognising the right to sokisecurity, several articles of the
European Convention of Human Rights (ECHR) haverh@egressively interpreted
by the European Court of Human Rights (ECtHR) asquting a person’s right to
social security. IrLarioshina v. Russiathe ECtHR considered that complaints about
insufficient social benefits “...may, in principlegise an issue under Article 3 of the
Convention which prohibits inhuman or degradingatmeent”**® More recently, in
2011, the ECtHR linked inadequate living conditiowith inhumane treatment when it
ruled that both the detention circumstances anditing) circumstances of an Afghan
asylum seeker amounted to a violation of Articlef3he ECHR®* Since the asylum
seeker entered the EU through Greece and travetiedd Belgium where he applied
for asylum, Greece was held to be the responsildmbér State for the examination
of his asylum application. Upon being returned tedge, the asylum seeker was
detained, and after his release, abandoned tolivthe streets without any support

from the Greek authorities.

¥9The Council of Europe, founded in 1949, is a regiéntergovernmental organisation whose stated
goal is to promote human rights, democracy, andutesof law.The organisation is separate to HEid,
and unlike theEU, the Council of Europe cannot make binding laws.

3%0|_arioshina v. Russiédecision on admissibility)2007 35 EHRR (ECtHR 56869/00).

%1M.S.S. v. Belgium and Greece [2011] ECHR 2011C##R 30696/09).
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The ECtHR also interpreted Article 8 on respect foivate and family life as
recognising that states have positive obligatiohemwthere is a direct link between
“the measures sought by the applicant and his piptieate and/or family life®°?
Perhaps most progressively of all, it interpreteticke 1 of Protocol 1 to the ECHR
on the rights of persons to the peaceful enjoyneértheir possessions as including
social insurance and social assistaiicé)sing these interpretations, the ECtHR has
adjudicated other cases involving the right to alosiecurity not in terms of the
substance of the right itself but in terms of othghts and principles contained in the

Convention such as non-discrimination and the rigl fair trial (article 67%*

Also at the European level, Article 34 of the EUa@kr of Fundamental Righita
stipulates that states musicognise and respect the entitlement to socialrggc
benefits and social services for everyone residimgymoving legally within the EU. It
also stipulates the right to social and housingstste so as to ensure a decent
existence for all those who lack sufficient resastd/NVhile there is considerable scope
for states to determine their own social securiygtem, the principle of equal
treatment and non-discrimination under the Chameans that states must ensure that
those legally residing in an EU country have theeaonditions as the nationals of
the country’®® This is seen as an important part of ensuringdfyere of movement,

which is a core principle of the EU.

Article 16 of the American Declaration on the Riglnd Duties of Man stipulates the
right to social security in specific situations Buas unemployment, old age and
mental or physical disability. This is further etabted upon in Article 9 of the
Additional Protocol to the American Convention omirkan Rights in the Area of

Economic, Social and Cultural Rights which recogaizveryone’s right to social

32 Eva Brems, ‘Indirect Protection of Social Rightsthg European Court of Human Rights’in
Daphne Barak-Erez and Aeyal Gross (eBgploring Social Rights Between Theory and Pradtitart
Publishing 2007), p. 156.

33 Gaygusuz v. Austrif1996 ECHR 1996-1V (ECtHR 17371/90).

%43alesi v. ItalyApp no 13023/87 (ECtHR, 26 February 9983huler Zgraggen v. Switzerlat993)
ECtHR Series A Volume 263, amiasilewski v. Polan(decision on admissibility) App no 32734/96
(ECtHR, 20 April 1999).

%°The Charteenshrines certain political, social, and econorigjbts for EUcitizensand residents
into EU law.

3%35ee EU Directive 2004/38/E.
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security protecting him from the consequences df aje and of disability which
prevents him, physically or mentally, from securithg means for a dignified and
decent existence. It also specifies “in the casgeoons who are employed, the right
to social security shall cover at least medicakcand an allowance or retirement
benefit in the case of work accidents or occupaliafisease and, in the case of
women, paid maternity leave before and after childi*®” Article 17 specifies that
“everyone has the right to special protection id aje” and called on states to take
the necessary steps “to make this right a realggitticularly by providing food and
adequate medical services; undertaking work progresnspecifically designed for
the elderly and establishing social organizatioasighed to improve the quality of

life for the elderly.

While the African Charter on Human and Peoples’hi&agloes not specifically refer
to the right to social security, it recognises thunerable position of older persons
and stipulates that “the aged and the disabled sitwd have the right to special
measures of protection in keeping with their phaistz moral needs*® The Protocol

to the African Charter on Human and Peoples’ Rigiisthe Rights of Women in
Africa (Maputo Protocol) recognizes the particwainerability of older women and
requests states to take a number of measures “cosumate with their physical,
economic and social needs as well as their acecessnployment and professional

training”.

International Labour Organisations Conventions

The preamble to the ILO Constitution of 1919 esshlgls the role of the ILO to
improve conditions of labour, inter alia, throudtet*...the protection of the worker
against sickness, disease, and injury arising bhisobemployment, the protection of
children, young persons and women, provision foragde and injury”. This is also
reaffirmed in the Declaration of Philadelphia (1B44hich reiterates the ILO’s aims

and purposes, including pursuing “the extensiosazial security measures to provide

37 Article 9 of the Additional Protocol to the Amegic Convention on Human Rights in the Area of
Economic, Social and Cultural Rights.
%8 Article 18 of the African Charter on Human and PlespRights.
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a basic income to all in need of such protecticth @mprehensive medical car&®,

To realize its mandate ILO has so far established Gonventions and
Recommendations on social security. In 2002, tl@ Governing Body confirmed six
out of the 31 Conventions as up-to-date social r#gcaonventions. These are as
follows: Social Security (Minimum Standards) Convention 1952 (No. 102); the
Employment Injury Benefits Convention 1964 (no 121); the Invalidity, Old-Age and
Survivors’ Benefits Convention 1967 (No 128); the Medical Care and Sickness
Benefits Convention &l 1969 (no 130); the Employment Promotion and Protection
against Unemployment Convention; and lastly the Maternity Protection Convention,
2000 (No 183). In general these conventions stiputath the amount of benefit that
should be paid and its coverage in terms of peacgnof population in regards to the
particular type of social security covered. Ratifion of these instruments however
remains low, particularly in comparison with human rights treaties; Convention 102

for example has been ratified by 53 countries tidiclg the UK3"°as of 26 June 2016.

Human rights bodies (both regional and internatiohave referred extensively to
these ILO conventiongrticle 12 of the European Social Charter requaestracting

State Parties to undertake to maintain a level rotegtion “at least equal to that
required for ratification of” ILO Convention No 102oncerning Minimum Standards
for Social SecurityThe CESCR'’s General Comment 19 on the right toa$seicurity

references the ILO Convention 102 when stipulatimg nine principal areas social
security should covef! On several occasions the CESCR has called onsstate

ratify these various ILO conventions in its conéhgrobservationd’?

In 2001 the International Labour Conference (IL&)mposed of representatives of
states, employers, and workers, affirmed that $eeeurity “is a basic human right

%91LO Declaration of Philadelphia (adopted 10 Mayt4926" session of the International Labour
Conference). Declaration concerning the aims amgdqses of the International Labour Organisation,
para lll (e).

37°0n 27 April 1954, the UK accepted Parts Il to V] ¥ihd X. see
www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:80::P11300 INSTRUMENT_1D:312247
for more details

3’1CESCR ‘General Comment 19: The Right to Social 88¢(008) UN Doc. E/C.12/GC/19, para
12.

372 See, for example, CESCR ‘Concluding Observationslorocco’ (2006) UN Doc.
E/C.12/MAR/CO/3, para 46; and CESCR ‘Concluding &tations on the Dominican Republic’
(2010) UN Doc. E/C.12/DOM/CO/3, para 20.
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and a fundamental means for creating social cohésiaver ten years later, in 2012
the ILO adopted Recommendation 202 calling on stadeensure a minimum social
protection floor for all persons including the uotgcted, those living in poverty and

the most vulnerable, including workers in the infiat economy and their familié&®

3.3Challenges in defining the right to social security

There are numerous challenges related to defili@gight to social security including
the array of terminology used with schemes beimgtiied as social welfare, social
insurance, social assistance and social protettfdExamples include cash transfer
schemes such as the Target Social Assistance Sdhelkazakhstan, which provides
families with the subsistence minimum if the tatelome of a family falls below the
regional poverty lin&> school stipends such as the Primary EducatiorStipend
Project in Bangladesh, which provides a conditionabme transfer to poor rural

"% social pensions in Nepal; food

householdgo keep children in primary education;>
vouchers in the USA; income guarantee schemes such as public works or employment
guarantee schemes such as the Maharastra Emplooanantee Scheme in India
that guarantees a job for every adult who want pnayiding he or she is willing to
do unskilled manual work on a fix piece-rate basmounting to the minimum
wage;>’" user fee exemptions for health care or educatiosubsidized service’€®
This thesis follows the practice of the ILO andestiunited Nations, as noted by

Sepulveda and Nyst, and uses the term social $gcand social protection

373|LO Recommendation 202: National Floors of Sociatection (101st Conference Session 14 June
2012), para 3(h).

37 Riedel(n 352), p. 19. Different terms are used by theuixhan rights treaty monitoring bodies. The
Convention on the Rights of Persons with Disak#ituses the term social protection, while other
human rights treaties refer to social securityhwlite exception of the Convention on the Rightshef
Child which stipulates state obligations to provideterial assistance and support programmes to
parents in need”.

STSESCAP(n 203), p. 41.

378 Barrientos, Armando, Miguel Nino-Zaraxua, and Math Maitrot ‘Social Assistance in Developing
Countries Database Version 5’ Brooks World Povérgjitute Working Paper (Brooks World Poverty
Institute, Manchester 2010) <https://papers.ssmisol3/papers.cfm?abstract_id=1672090#%23>
accessed 10 January 2011, p. 55.

3" Overseas Development Institute ‘The Maharastra Bympént Guarantee Schen{®DI Policy

Brief 6 2006) <www.odi.org/publications/1072-mahstra-employment-guarantee-scheme-india>
accessed 10 February 2011.

378 General Assembly ‘Report of the Independent Expertiuman rights and extreme poverty
(Magdalena Sepulveda) to the"6&ession of the General Assembly’ (2010) UN Do65#259, para 9.
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interchangeably’® Social protection systems are often seen as a me#ns
implementing the right to social securif{l. This thesis has taken note of the 2014
report of the Special Rapporteur on extreme poveny human rights, arguing for
greater attention to social protection and thebdistanent of a human right to social
protection®®' However, it is unclear of the added value of suctight, given the

existence of both a right to an adequate standdndray, and social security.

When categorising such schemes, a distinction raaéionally been drawn between
earned benefits (contributory systems where perssasntially "insure" themselves
against defined risks) and those solely financeghtiylic funds such as tax revenue
(non-contributory). Contributory systems tend tesken as more politically justifiable
and acceptable than social assistance or welfdrenses that are seen by many as
imposing “a burden on the productive members ofietpdn order to benefit the

unproductive.®®?

Although brief, Article 9 of the ICESCR confirmsbaoad understanding of the right
to social security. By specifying that social séguincludes social insurance, it
thereby acknowledges more than one form of pratectiiebenberg comments that
although ICESCR Article 9 does not define sociatusiy, “given the express

inclusion of ‘social insurance’, one can infer thie provision refers to both
contributory and non-contributory social securignbfits”>®* Moreover, the CESCR

also explicitly specifies that the right to socgacurity includes the right to social

assistance that is universal or targeted-contributoryscheme&®*

While the revised Europe Social Charter includgmsate articles (Articles 12 and 13)

393epulveda, M., and Nyst, 0:he Human Rights Approach to Social Protectistinistry of Foreign
Affairs of Finland 2012).

3801 LO ‘World Social Security Report 2014/15: Builgjireconomic recovery, inclusive development
and social justice’ (International Labour Officer@@a 2014), p. xxi.

#1General Assembly ‘Report of the Special Rapporteuextreme poverty and human rights (Philip
Alston) to the General Assembly’ (2014) UN Doc. 8/%97.

32 sandra Fredmamuman Rights Transformed, positive rights and pasidutiegOxford University
Press 2008), p. 232.

¥33andra Liebenberg ‘Children’s Right to Social SéguBouth Africa’s International and
Constitutional Obligations’ (Conference on ChildesRntitlement to Social Security organised by the
Child Health Policy Institute, Soul City, ChildrenRights Centre and the Committee of Inquiry into a
comprehensive social security system for SouthcAfrCape Town, February 2001).

384 CESCR ‘General Comment 19: The Right to Social8gg (2008) UN Doc. E/C.12/GC/19, para
4(b).
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on the right to social security and the right taigband medical assistance, it broadly
understands social security to include both unaleasd professional schemes, and
contributory (often classified as social insuranee)n-contributory (often classed as
social assistance) and combined allowances covesrtigular risks$e° This therefore
does not contradict the CESCR’s understanding ofaksecurity since it does not
differentiate between traditional definitions ofntwbutory systems (social insurance)

and non-contributory (social assistance). Moreaer ECSR notes

“that the division no longer corresponds entir@\e current situation as regards
the European systems of social protection chanaetéby their complexity and
their varying structures, the result of successdferms and which often put social

security and social assistance togetfi&t.”

Similarly, in 1993 inSalesi v. Italythe ECtHR argued that the differences between
social insurance and social assistance were notafuantal in the current
development of social security 1a%/.It had already ruled in 1986 that a person’s
deprivation of her social insurance without a taal was covered by Article 6 (1) of
the ECHR®® In the afore-mentioned Salesi case the defendastdenied her 100%
publicly financed disability allowance, which waketeby classified as social or
welfare assistance. The ECtHR however saw no comgrreason for distinguishing
between the two types of benefit, and concluded #récle 6(1) also remained
applicable in this case. In determining the adrhibsi of a later case (Stec v. UK),
the ECtHR had to decide whether non-contributonyelfies fell within the scope of
the interests protected by Article 1 of Protocol Nidthe right to property) in order to
ascertain whether the alleged discriminatory treatiell within its competence. In
its 2005 admissibility decision, the Court conclddeat non-contributory benefits did
fall under Article 1 of Protocol 1 given the vagietf funding methods, and the

interlocking nature of benefits under most welfaystems, the reliance of many

3°ECSR ‘Conclusions XlII-4’ (CoE Strasbourg 1996)3p-36.

380 pid.

37 3alesi v. ltalyApp no 13023/87 (ECtHR, 26 February 1993).
38Feldbrugge v. The Netherlanfk986] Series A Vol 99 (ECtHR 8562/79).
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individuals on social security and welfare bendfissurvival, and the recognition by
many domestic legal systems of individuals’ neeccttainty and security?’

There are also questions concerning what exacatlyi¢int to social security coveig
both its General Comment 19, and reporting guidslifor states, the CESCR follows
the ILO specifications drawn up in the ILO Conventil02 on Social Security
(Minimum Standards(1952) and lists the contingencies as: health sac&ness, old
age, unemployment, employment injury, family andildchsupport, maternity,
disability, and survivors and orphafi.However, it is worth questioning whether
these are still applicable and/or appropriate Ipgaim mind that the ILO Convention
102 was drafted when Western Europe was enjoyagiesemployment levels with
the husband generally assumed as the breadwindehanvife a mother and the main
caregiver® The contingencies also assume that the main sadiicsecurity comes
from losing your job. In fact the ILO has alrea@dgognised other forms of insecurity
in 1944. Recommendation 67 lists the nine contingenmentioned in the Minimum
Standards Convention that social insurance shamdrcand also establishes several
principles for social assistance programmes to ideogeneral assistance “for all
persons who are in want and do not require intentrfe corrective care®®? This
suggests that ILO Convention 102 was drafted terdggdly govern social insurance

rather than assistance.

A similar perspective can be seen in the revisetbggan Social Charter and the
European Code of Social Security.The ECSR distinguishes between social security

and social assistance on the basis of entitlenestitiement to social security rests on

395tec v. the UKdecision on admissibility)2005 ECHR 2005-X (ECtHR 65731/01 and 65900/01)
390CESCR ‘Guidelines on Treaty-Specific DocumentsedSobmitted by States Parties under Articles
16 and 17 of the International Covenant On Econp8uecial And Cultural Rightg2009) UN Doc.
E/C.12/2008/2, paras 10 -21 and 27.

%1 Angelika Nussberger, ‘ILO’s Standard Setting irci@bSecurity’ in Eibe Riedal (edSocial

Security as a Human Right: Drafting a General Comtm Article 9 ICESCR - Some Challenges
(Springer-Verlag 2007), pp. 103-116, p.108.

%92|L0 Recommendation 67tncome Security (26th Conference Session 12 Ma§)l his
Recommendation and others is discussed more fullyd ‘Setting Social Security Standards in a
Global Saociety’ (International Labour Office, Geae2008), p. vii.

393 The European Code of Social Security is one ok#heCoE standards in the field of social security.
The Code defines norms for social security coveegkestablishes minimum levels of protection
which Parties must provide in such areas as medéaral sickness benefits, unemployment benefit, old
age benefits, employment injury benefits, familpéiits, maternity benefits, invalidity benefits,
survivors' benefits, etc. As of 22 June 2016,ad been ratified by 21 countrigsuropean Code on
Social Security (adopteth April 1964, entered into force 17 March 19649)S No.048
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the contingency incurred while entittement to sbaasistance rests on negd.
Therefore the Code of Social Security can be regghes concerning social insurance
only, and this is reflected in its listing of thanse nine contingencies for social
security as ILO Convention 102. The risk of needpoverty is covered by social
assistance (Article 13 of the revised European édcharter), which is outside the
competence of this Code&>

Rather than listing certain contingencies, the cdment to social protection
contained in ILO Recommendation 202, defines tlugasprotection floor as covering
“nationally defined sets of basic social securitagantees which secure protection
aimed at preventing or alleviating poverty, vulrigiity and social exclusion®?® This
thus includes both the traditional elements assigonesocial insurance and the social

assistance element

In the CESCR'’s elaboration of the content of thghtrito social security, there is
clearly a dichotomy between recognising that soaakturity includes social
assistance, and the listing of the nine principalaa social security should cover
without also explicitly including the need to adsBegeneral insecurity in the same
paragrapi?’ Social insurance is regarded as contributory mrste schemes
providing pre-specified support for affiliated meenb in particular circumstances
while social assistance is awarded on the basiseefl to those who cannot afford
insurance schemes or to those who are falling tirothe cracks of insurance
schemes. Essentially this listing undermines tHaevaf having the broad definition
of social security and fails to represent the aurtenderstanding of the right to social
security. Moreover by specifying such contingenciesails to fully protect persons
from the vulnerabilities and insecurities creatsgdtlie current global economy and

future, presently unknown, threats.

394ECSR ‘General Introduction, Conclusions XlII-4’ (E&trasbourg 1996), p. 36-37.

3% Jason Nickless ‘European Code of Social Secuffityrtgguide’(Council of Europe Publishing,
Strasbourg 2002) <www.coe.int/t/dg3/socialpolicesitce/socialsecurity/shortguide_en.pdf>, p. 8.
39%|LO Recommendation 202: National Floors of Sociatection (101st Conference Session 14 June
2012).

397 CESCR ‘General Comment 19: The Right to SocialBge (2008) UN Doc. E/C.12/GC/19.
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Another related challenge (perhaps the greatesthesquestion of universalify®
Universality is a key principle in human rights laalong with equality and non-
discrimination. However, with regards to the rigiot social security there are
guestions and controversy about whether the apiglicaf this principle means that
everyone receives a minimum income regardlessabfistand situation. A universal
social pension for instance allows everyone oveerdain age access to a minimum
payment from the state regardless of incoifi@is chapter views universality as
meaning that everyone has the right to social #g¢c@and must be entitled to, and

able to access, social security if they are in ndedsome cases, this ‘need’ is

determined by the person being in a certain sitnasuch as the contingencies listed
above i.e. being unemployed or above a certain &geother cases, as earlier
discussed, people may fall outside of these spesifiuations yet still be in need. To
determine ‘need’ industrialised countries for ims& usually means-test (i.e. examine
income levels and amount of savings). In this mstathe person concerned usually

receives social assistance.

Breaking this down further, universality requirdsatt everyone must be able to
contribute to a social insurance scheme to coveaioecontingencies, and that this
access must be respected and protected by the Eta&tigyone must also have access
to social assistance if they are unable to makécsarit contributions to insurance
schemes and are in need of assistance for othr®wnmeauch as having an inadequate
income. Such non-contributory schemes must be lestted by the stat&”?

There are also questions about whether conditiiesltan undermine the universality
principle. They are being increasingly applied txial security with governments
conditioning receipt of such benefits on certaimda@our such as making a certain
number of job applications or attending interviemith job-centre staff. Can a benefit
therefore be regarded as universal if there aralitons attached to receiving it?
From a human rights perspective, this conditionifigoasic entitlements on ‘good
behaviour’ such as the right to an adequate stdnofaliving, health and education
undermines the agency of a person. Moreover ittoegaten the universality of the

3%8Riedel(n 352), p. 26.

399 CESCR ‘General Comment 19: The Right to Sociau8gc (2008) UN Doc. E/C.12/GC/19, para
50. See also Asbjorn Eide ‘Economic and Social ®igh Janusz Symonides (e¢Human Rights:
Concept and Standards/ NESCO Publishing, 2000), p.148.

97



right to social security by resulting in the exatusof those most in need, particularly
already disadvantaged or marginalised persons.ea&aderbate existing inequalities.

This is examined further under the sub-headingvbelatitied ‘Accessibility’.

3.4 Content of the right to social security

Following the work done on other economic and doeghts such as the right to

education and health, numerous judicial and quecial decisions have established
that social security must be available, acceptabid,accessible including affordable.
However, as already indicated, there has so far loeén limited analysis of what this
actually means in practice, and the resulting stalegations to respect, protect and

fulfil the right to social security including soti@ssistance.

3.4.1. Available

According to the CESCR the concept of availabite@guiresstates to ensura long-
term social security systeff’ This first requires an appropriate legal framework
establishing social security as a legal entitlemexther than an act of charity,
accompanied by appropriate standards establistghgholders and duty bearers with
appropriate accountability and enforcement mechasis

Such a framework prevents a person’s entitlemedtaaeess to social security being
manipulated for political means, and captured bielgroups and special interest
groups:®* The Special Rapporteur on the right to food fotdnse, in his 2012 report

on his mission to China, called on the country:

“to define the right to social security as a humaght, which beneficiaries may
claim before courts or administrative tribunalsg amform beneficiaries about
their rights, which is essential to ensuring respacthe right to social security

and reducing the risks of corruption or favouritiahthe local level*°?

4CESCR ‘General Comment 19: The Right to Social 88¢(008) UN Doc. E/C.12/GC/19, para

11.

401 ECOSOC ‘Enhancing Social Protection and Reducinm&tability in a Globalizing World, Report
of the Secretary-General’ (2001) UN Doc. E/CN.5/206ara 12.

92 UNHRC ‘Report of the Special Rapporteur (Oliviez Bchutter) on the Right to Food: Mission to
China’ (2012) UN Doc. A/HRC/19/59/Add.1, para 43(d)
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An appropriate legal framework also helps protedia security from other threats
such as “budgetary cuts resulting from economicritams and political change®®
It will also guarantee the long-term involvementtdte authorities in all stages of the

programme regardless of political or policy change.

To fully hold governments accountable, an adeqledal framework must also be
accompanied by mechanisms making them answerablghsr performancé®
Importantly this includes courts and other redresschanisms or institutions that
apportion blame and punishment, provide remedieaction to put things right. It
must also however be extended to processes thirfisi@e what is working (so it can
be repeated) and what is not (so it can be adju&te@he High Commissioner for
Human Rights has similarly recognised that esthinigs accountability goes beyond
addressing past grievances to “correcting systenfeiture to prevent future harr®®
States must also implement monitoring mechanismintb out what is happening
where, and to whom; and review processes, eitfttgpendent or non-independent,
that assesses whether or not pledges, promisescamaiitments have been kept, and
whether duties have been dischar$féd.

This has been recognised by CESCR’s General Comfrgemin the right to social
security, which calls on states to establish aslagve framework, and provide
opportunities for redress. Social protection neede€mbedded in a framework of
legally binding and enforceable rights and obligiasi that enables beneficiaries of
social protection to become ‘rights-holders’ thahanake claims against the state.
The General Comment also specifies that clear lagdlinstitutional frameworks are
needed to clarify the various roles and respontdslof all stakeholders and spell out
eligibility requirements, provide for mechanismsettsure transparency and access to

information about programmes, define the variouesrand responsibilities of all

“93 Hailu, Degol, Michelle Madeiros, and Paula Non4legal Protection for Cash Transfers: Why We
Need It in Degol Hailu and Fabio Veras Soares (deisyerty in Focus, Cash Transfers lessons from
Africa and Latin AmericaNo. 15, (International Poverty Centre, Brazil 2800

“04partnership for Maternal, Newborn and Child Hea{th253), p. 5.

“%UNHCR (Special Rapporteur on the Right to Health252).

%% UNHRC ‘Report of the Office of the United NatioHigh Commissioner for Human Rights on
preventable maternal mortality and morbidity andhan rights’ (2010) UN Dodd/HRC/14/39, para
33.

97 partnership for Maternal, Newborn and Child Hea{th253), p. 5
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those involved in implementing the programme andb#sh accessible complaints
mechanisms. In addition to frequently asking statasut possibilities for redress for
people who have been denied their right to soeialisty;*°® the CESCR has called on
State Parties to improve monitoring systems ancttitlection of data. It for instance
called on Moldova to develop a reliable databaseiding timely, disaggregated and
comparative statistics on social security issi&sThe CRC Committee and
Committee on the Elimination of All Forms of Dismination Against Women

(CEDAW Committee) have also made similar recommgodsa to State Parties in

order to properly monitor the implementation ofrelnt policie$™®

This is not just confined to state institutions amivices. The CESCR has noted the
increasing number of private enterprises becominyenresponsible for social
services, and calls for strong and effective mamitp In Zambia it recommends that
the State Party exercise stronger monitoring fonetiin relation to private social
security schemes and funds to ensure that thosemssh provide adequate social
protection to beneficiari€é! Domestic courts have already applied this oblayatb
protect through regulation and monitoring. On 13 réhta 2001, the Latvian
Constitutional Court ruled that the Transitionab¥sions of the Social Insurance
Law was inconsistent with the right to social séguand Articles 9 and 11 of the
ICESCR by effectively allowing non-compliance by m@oyers who were failing to
pay social insurance premiums into a fund for tleenployees, to the detriment of

employeed??

The emphasis on long term also requires sustain@ding since any sudden
withdrawal of social security would result in inasing the vulnerability of persons it
was supposed to protect. General Comment 19 reseginthe importance of
sustainability, stating “The schemes should alsoshstainable, including those

concerning provision of pensions, in order to eadhat the right can be realized for

“8CESCR ‘Summary Records on N&ealand (2003) UN Doc. E/C.12/2003/SR.11; and CESCR
‘Summary Records on Canada’ (2006) UN Doc. E/CQ@62SR.9.

409 CESCR ‘Concluding Observations on Moldova’ (2008) Doc. E/C.12/1/Add.91, para 40.

419 CRC Committee ‘Concluding Observations on Nigef2905)UN Doc. CRC/C/15/Add.257, para
23; and CEDAW Committee ‘Concluding Observations on Cambodia’ (2006) UN Doc.
CEDAWI/C/KHM/CO/3.

“1CESCR ‘Concluding Observations on Zambia’ (2005) Ddt. E/C.12/1/ADD.106, para 44.
*12Case number 2000-08-0109 [2001] Constitutional €@uatvia).
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present and future generatio$>’As well as being reiterated at the international
level, this need for permanency (judicial guarantees neatdyy sustainable funding)
has been adjudicated at the national level. Inikatiollowing a decision by the
government to reduce pensions, the Applicants igigtdd that several basic legal

principles follow from Article 1 of the Constitutip namely:

“the principle of protection of legitimate expedataus, the principle of
proportionality, the principle of the rule of lathe principle of social state, the

principle of good governance and the principleaxfial solidarity.”*

They further argued that the issue of old-age pessi

“has a long term nature and requires stability (#uad)) therefore legal order in this
area should be sufficiently stable and unchangoghat individual persons could

plan their future with confidence based on legaljsions”**

This argument was upheld by the Latvian Constih&icCourt. In its judgment on the
unconstitutionality of the decision to reduce pensj the Court amongst other things
referred to “The principle of protection of legitiie expectation$*® and upheld the
rights of persons to plan with confidence theirufetin the context of the rights

granted by this legal provisidh’

On the issue of sustainability, the CESCR has didiitself to responding to the
situation of developed countries that already hawystem in place. In such cases it
has frequently asked State Parties whether theialssecurity systems (particularly
social pensions) are financially viable and whetihery are expected to remain so in
the coming year&'® Often it has also asked for precise information hmw the

13 CESCR ‘General Comment 19: The Right to SociauBgge (2008)UN Doc.E/C.12/GC/19, para
11.
“14Case number 2009-43-01 [2009] Constitutional C(liatvia).
415 1 1hi

Ibid.
19 pid.
7 Ibid.
18 CESCR ‘Summary Records on Hunga@p07) UN Doc. E/C.12/2007/SR.7, para 49; CESCR
‘ConcludingObservations on Italy’ (2003) UN Doc. E/C.12/Q/ITA/2, para 16; and CESCR ‘Summary
Records on Finland’ (2007) UN Doc. E/C.12/2007/SRata 49.
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security system has been finané&tt has also questioned policy decisions and its
possible impact on the sustainabifit{.in the list of issues presented to Belgium, the

CESCR for instance asked the Government to

“provide detailed statistical information on an aahbasis on the financing of the
Ageing Fund established in 2001, as well as onrotheasures the State Party
intends to take to cover the higher pensions aradttheosts arising from the

ageing Belgian populatiorf®*

It similarly asked Italy and Iceland to indicate avimeasures are being taken to deal
with these demographic changes, namely a decreasiatpll population and an

expected increase in the number of elderly perdepsndent on social securi®y.

However, despite the importance of ensuring a swtée social security system, the
CESCR for the large part has refrained from exjmgssoncern and formulating
recommendations on how social security systemsodoe financed. One exception is
CESCR's concluding observations on San Marinot&insecond, third and fourth
periodic reportslt explicitly recommends the State Party to conslilecreasing the
allowances financed directly through income taxpanticular the amount of the social
pension, in order to ensure a decent standardvioiglifor pensioners in accordance
with Article 9 of ICESCR.*?®* The Committee has also made occasional
recommendations about how certain revenue gainedldibe used. It for instance
called on the Democratic Republic of the Congo taensure that revenues from the
mining sector are allocated towards developingkhtanga province and providing
its inhabitants with basic social services andaistiucture to improve their living

24 Similarly following his 2007 mission to Bolivia, the formep&ial

conditions?
Rapporteur on the right to adequate food (Ziegtalled on the country to direct new

resources from the hydrocarbon tirectly to the Zero Malnutrition Programme and

19 CESCR ‘Concluding Observations on Monaco’ (2008) Doc. E/C.12/Q/MCO/1, para 15; and
CESCR ‘Concluding Observations on Great Brit§#008) UN Doc. E/C.12/GBR/CQ/5, para 16.
“20CESCR ‘Summary Records on Gree¢2004) UN Doc. E/C.12/2004/SR.6, para 66.

421 CESCR ‘List of Issues on Belgium’ (2006) UN Do¢CEL2/BEL/Q/3, para 14.

“22CESCR ‘List of Issues on Italy2003) UN Doc. E/C.12/Q/ITA/2, para 16; and CESCR ‘List of
Issues on Iceland2002) UN Doc. E/C.12/Q/ICE/2, para 8.

23 CESCR ‘Concluding Observations on San Mari@®08) UN Doc. E/C.12/SMR/CO/4, para 26.
24 CESCR ‘Concluding Observations on the Democraéipublic of the Congo’ (2009) UN Doc.
E/C.12/COD/CO/4, para 13.
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the Renta Vitalicia Dignidad programme, both at thtional level and at the

municipal levef*?®

While for many this maybe too prescriptive, thesgotential or scope for the human
rights community to go further in examining howtetashould guarantee appropriate
and sustainable funding. Without prescribing aipaldr policy there are a number of
existing principles that can be used as relevardrpaters. The principle of solidarity
in particular consistently underlies the fundingsotial security or protection, that is
the sharing of advantage and burdens equally, unbeh contributions or taxes for
financing benefits are charged on the basis ofgpesfsability to pay regardless of

their individual risks'?®

This is perceived as critical to both the sustaiiitg of the
public social security system and the securing afiad justice through income

redistribution.*?’

This is also stipulated in severaternational standards, resolutions and declaratio
Article 71 of ILO Convention 102 requires that thmsts of benefits and
administration be borne effectively through inswearcontributions or taxation in a
manner that avoids hardship to persons of limiteéms. ILO Recommendation 202
on social protection floors calls on states to pjppé solidarity principle in financing
while seeking to achieve an optimal balance betwilemnesponsibilities and interests
among those who finance and benefit from socialiigcscheme$?® The European
Code of Social Security also specifies

“The cost of the benefits provided in applicatiointlois (revised) Code and the
related administrative costs shall be borne callelst in such a way as to prevent
hardship to persons of small means and take acoduhé capacity of the persons

protected to contribute**®

“2UNHRC (Special Rapporteur on the right to fo¢a)L00), para 59(e).

426 OECD ‘Adequacy and social security principles @ampion reform’ (Working Paper 3.1. Paris,
1997).

27 |bid.

28 |LO Recommendation 202: National Floors of SoBiadtection (101st Conference Session 14 June
2012).

29 Article 76 of the revised European Code of So8iedurity (1990).
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On several occasions this principle of solidarigs been applied and upheld by
national and regional courts and quasi-judicialie®dThe ECSR for instance upheld
the solidarity principle when monitoring State et compliance with the European
Social Charter. In 1998 it observed that in thehddands “that sickness insurance is
no longer collectively financed for most workeracg 1996” and thus “considered
that by making sickness risks depend principallyeoterprises the principle and spirit
of social security are infringed and no longer émformity with Article 12 para 3*°
The ECSR further stated that:

“the effective social protection of all memberssofkciety... involves maintaining
in the Contracting Parties Social security systémmgtioning through solidarity,
as this represents a basic safeguard againstatiffation in this field... Financing
by the community as a whole in the form of conttitws and/or taxes is a vital
factor of this safeguard, as it guarantees theirgipaf risks between the various

members of the community*

However, the CESCR has so far referred to the aatyd principle on very few
occasions. It once noted thatEl Salvador the administration of the pensionduo
private organizations dispensed with the principlesolidarity of the redistributive
system™>?> However it merely “recommend(ed) that the StatetyPaonduct an
evaluation of the social security system adopteti9®8.”*** The CESCR could have
gone further and stressed to call on states toreria sustainability of social security
through the principle of solidarity. The CESR alsas other tools to use in the event
of solidarity being insufficient to ensure the suishbility of social security systems
because of reductions in working populations. THESCR and other human rights
bodies can use the parameters developed in Chapbeevaluate whether the state is
optimising its revenue collection to secure thétritp social security. As Chapter 2
explains, states are obligated to mobilise revenomm their resources and broaden
their fiscal space in progressive, non-discriminatways that could include financial
transaction taxes, improving tax collection, andmbating corruption, tax

evasion/havens and illicit financial flow.

“0 ECSR ‘General Introduction, Conclusions XIV-1' €&trasbourg 1998), p. 47.
431
Ibid.
432 CESCR ‘Concluding Observations on El Salvad@007) UN Doc. E/C.12/SLV/CO/2, para 15.
*3|bid, para 33.
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3.4.2. Adequacy

Under international human rights law, social sdgumust be adequate in terms of
both amount and duration “in order that everyone/ mealize his or her rights to
family protection and assistance, an adequate atdraf living and adequate access
to health care, as contained in Articles 10, 11 a8dof the Covenant* This
principle has also been frequently recognised amphasised by the former
Independent Expert (later Special Rapporteur) otreme poverty and human
rights*®* The ECSR has similarly noted the importance ofis$cgecurity systems
being “adequate to protect the population, paridyl as regards families, the
disabled, the elderly and migrant worket¥’Human rights bodies are also clear that
the amount awarded must be monitored and updatgpdaréy to reflect changes in

living costs**’

Human rights practitioners have stipulated that &éneount must also enable the
person to graduate from poverty, as part of staibijations to ensure substantive
equality. Fredman for instance has noted that ipdar models of the welfare state
can also entrench socio-economic inequalities bbtbugh stigmatising welfare

recipients, and through keeping benefits levels6®Bilchitz similarly observes “if

the culturally variable range of needs is not ety are likely to impair the ability of

people to realise their purposes within a particatiety.**° Inadequate benefits can
perpetuate disadvantage through not enabling peopfeed themselves and their
families adequately and can thus reduce attenéweld at schools and the ability to
learn and increase sickness levels. It can alscefpeople to pursue unhealthy or

dangerous work that can further exclusféh.

However, despite this consensus that the state ragpect and protect the right to

434 CESCR ‘General Comment 19: The Right to Social8gg (2008) UN Doc. E/C.12/GC/19, para
22.

*3UNHRC ‘Report of the Independent Expert on the tjaaof human rights and extreme poverty
(Magdalena Sepulveda)’ (2010) UN Doc. A/HRC/14/34ra 87.

“3*ECSR ‘General Introduction, Conclusions XII(CoE Strasbourg 1991).

43’ CESCR ‘Concluding Observations on Lithuania’ (2004 Doc. E/C.12/1/ADD.96, para 16. See
also ECSR ‘General Introduction, XIII-4CoE Strasbourg 1996), p. 56.

“38Eredman(n 382) p. 226 and 232.

“David Bilchitz, Poverty and fundamental Rights: The Justificatiod &nforcement of Socio-
Economic Right¢Oxford University Press 2008). 192.

*OFredman(n 382) p. 226 and 232.
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adequate social insurance, and if necessary praddguate social assistance directly,
there remains a larger question of how the inda@g¢quacy levels in terms of amount
is defined or measureQuestions includevhether a quantitative approach should be
taken, since circumstances differ from country twrdry? And what goods and

services should it cover?

Mostly adequacy has been determined by compars@nnbacro-economic indicator
such as the average wage, the national incomegpéacand/or household equivalent
income?** The ILO for instance has traditionally specifie@tttthe minimum rate of
benefit must be based on the wage level in the topwoncerned® The exact rate
differs according to the category of population@®d and benefit in questidff The
European Parliament resolution 2010/2039 stipuldtas adequate minimum income
schemes must set minimum incomes at a level equitvab at least 60% of median
income in the member state concerfi#dn 2012, the ECSR held that “the income of
the elderly should not be lower than the povertgshold, defined as 50% of median

equivalised income..™°

This approach however assumes that wages themsaigemir and secure, yet in
many countries (developed and developing) therevarg low wages, and working
poverty is on the increase especially amongst th&killed, migrants, and racial,
ethnic and religious minorities. Despite workingl time in the formal sector, some
people are unable to cover their basic needs aremh @ély on social assistan8.
While the CESCR has also used minimum wage as ahbeark?’ it has also
challenged the adequacy of the minimum wage itséléreby implicitly
acknowledging the weakness of this approdtchoted with concern that in Estonia

the unemployment benefits that are calculated &b %0 the amount earned in

*1Tooze(n 161), p. 346.
#421LO Convention 102: Social Security (Minimum Stardk) (35th session of the International Labour
ggnference 28 June 1952, entered into force on2il 2955).

Ibid.
444 European Parliament ‘Resolution on the role ofimirm income in combating poverty and
promoting an inclusive society in Europe’ (20 O&oB010) 2010/2039(INI).
“>pensioners’ Union of the Athens-Piraeus Electrid\®ays (ISAP) v. Greed®0173 (ECSR,
78/2012). Equivalised inconise defined as the household's total disposablanecdivided by its
"equivalent size", to take account of the size amtiposition of households.
44 BBC ‘Most people classed as being in poverty 'havé RRC,(London,8 December 2013)
Available from <www.bbc.com/news/uk-25287068> aseels10 December 2013.
*"Tooze(n 161), p. 347.
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previous job, may in some cases be insufficiersietture decent standard of living for
worker and family**® The approach of using such parameters also faitake into

account the different needs of individuals: The CR% General Comment on the
rights of persons with disabilities notes that absecurity benefits for persons with

disabilities should address their special needseapénse$*

As Tooze noted, the inability to afford essentiabds has also been used to judge the
adequacy of social security in a particular coufittyOn several occasions, the
CESCR, and other human rights mechanisms inclutiedgpecial Rapporteur on the
right to adequate food, have used the number oplpeasing food banks to
demonstrate the inadequacy of benéfitfhe CESCR noted in Canada “about 51%
of food bank users while receiving social assisgtamenefits in 2005, still had to resort
to food banks because of insufficient level of thdsenefits.**> While these
approaches can be useful and clearly indicativa pfoblem, it would surely be of
greater value and more proactive if states couldgbeled on how to calculate

adequacy to prevent such destitution in the filstg

Both domestic courtd® and the CESCR* have suggested that states establish their
own levels of adequacy in line with people’s apitib access goods and services they
require to enjoy the Covenant’s rights and to mawnihem accordinglyHowever,
more guidance is needed in this regard as states éehoed the claims of some
commentators that it is difficult to establish mimim consumption bask&t In 1998

for instance the UK Labour Government “rejectedposals to link benefit levels to

“8CESCR ‘Concluding Observations on Estonia’ (200R) Doc. E/C.12/1/Add.85, para 17.
*9CESCR ‘General Comment No 5: Persons with Disasli{1994) UN Doc. E/1995/22, para 28.
*0Tooze(n 161), p. 346.

51 Olivier De Schutter, ‘Food banks can only plug timées in social security nethe Guardian,
(London, 27 February 2013) <www.theguardian.comicemtisfree/2013/feb/27/food-banks-social-
safety-nets> accessed 10 February 2015.

52 CESCR ‘Concluding Observations on Canada’ (2008)Qbcs. E/C.12/CAN/CO/4 -5, para. 27.
453German Federal Constitutional Court (BVerfG) Judgté the First Senate of 18 July 2012 — 1
BvL 10/10 — paras (1-110). The Federal Constitwid®ourt ruled that benefits provided to asylum
seekers are evidently insufficient since the hadiaed unchanged since 1993 despite considerable
prices increases. There has also been no compreberezds-based calculation.

454 CESCR ‘General Comment 19: The Right to Sociau8gc¢ (2008) UN Doc. E/C.12/GC/19, para
22. The CESCR however has refrained from produaitist of the goods and services that people
require in order to enjoy the rights containedhia ICESCR.

%55 Rolf Kunnemann, 'Basic food income — option origdtion’ (FIAN International 2005), p. 12.
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estimates of minimum needs, arguing that thereishjective way of deciding what
constitutes an adequate inconfte®”

There is increasing guidance available on detenygimidequacy through referencing
recent court cases and the work of social organissatGrowing jurisprudence shows
several Courts going beyond calling on states téhéoneeds-assessment to actually
providing indications of what should be includ®dWhile some needs are clearly
essential for survival such as access to food, kafesing, health care, and can be
regarded as subsistence/survival needs others enayolke technical such as ensuring
access to justice without which recipients are lséd seek and obtain a remedy for
breaches and escape their povefitgchnical needs could also include access to
training and education that would help facilitate tmove out of poverty, and help
ensure substantive equality. Courts can and hasa giome guidance with regards to
such technical needs. For instance on 9 April 2@difgwing a judicial review of the
benefits awarded to asylum seekers, the UK HighriGoecused the UK Government
of failing to account for their real needs and twst of maintaining interpersonal
relationships and a minimum level of participationsocial, cultural and religious
life.**® This included travel by public transport to attemppointments with legal
advisors, where this is not covered by legal adephone calls to maintain contact
with families and legal representatives, and fazessary communication to progress
their asylum claims, such as with legal represer@st witnesses and others who may
be able to assist with obtaining evidence in retato the claim; and writing materials

where necessary for communication and for the ettucaf children*>°

For what Fabre regards as “socially determined sté¥such as access to television,
Internet or public transport, the CESCR could ssggbat State Parties use a
methodology such as the Joseph Rowntree Found&if®R) in the UK, who has
annually engaged with the public about the minimaonsumption basket to

determine what the living wage should be in the WK.2014, for instance, these

“*®Steven Kennedy, Richard Cracknell and Roderick MefWelfare Benefits Updating Bill, Bill No
116 of Session 2012-13013 HC Research paper 13/01), p. 6.

*’Regina (Refugee Action) v. Secretary of StatehiotHtome Departmefi2014] D WLR 089 (EWHC
1033 (Admin)

8 |pbid.

9 bid.

“%0 Cécile Fabre, ‘Social Rights in European Constiniin Grainne De Burca and Bruno De Witte
(eds.)Social Rights in EuropéOxford University Press 2005), p. 17.
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consultations revealed that the public consideoedtfe first time access to computers
and the Internet as essential for all groups, tholy pensioners. They also considered
a car essential for families with children, andt thidner households, while not needing
a car, require more taxis because bus servicesmsufficiently flexible in terms of

frequency and timetabliry*

Duration

With regards to duration, the situation appeaittla more straightforward. As noted
in the CESCR’s General Comment on the right toada=curity, adequacy is also a
guestion of duration, and in human rights law dosecurity should be provided as
long as it is needed. With regards to the situatimistonia the CESCR expressed
concern about the limited duration of the paymenhumemployment benefits and
called on the State Party to review its social ggcpolicy to ensure that benefits,
both in terms of amount and duration guarantee daguate standard of living to
recipients and their famili€€? The ECSR similarly clarified with regards to thght

to social and medical assistance, “the assistaust be provided as long as the need
persists in order to help the person concernedmtiriue to lead a decent 1ifé% In
European Roma Rights Centre (ERRCPBulgaria, (18 February 2009), the ECSR
concluded that the 2006 and 2008 amendments td@digarian Social Assistance
Act, which lowered the maximum time periods for @fhimost unemployed persons
of working age can obtain monthly social assistareeefits violates Article 13(1) of
the Revised Charter. While by its nature there magome limits to social insurance,
it is clear that there must be in place a systensamfial protection that includes
adequate social assistance for as long as therperso need and that does not leave

people without the means to live a life in dignity.

3.4.3. Coverage (eligibility)

As established earlier, the principles of univetgalequires states to ensure that
everyone in need is entitled to receive social sgcuwith need usually being
determined by a means test or by being in particsitaations such as unemployed,
old age or sick. This entitlement must be respeqieatected and fulfilled by states.

“*!DonaldHirsch, Abigail Davis, and Matt Padley, ‘A Minimuntome Standard for the UK in 20{3RF,
York, 2014) <www.jif.org.uk/report/minimum-incomiesdard-uk-2014> accessed 5 June 2015.

62 CESCR ‘Concluding Observations on Estot(2011) UN Doc. E/C.12/EST/CO/2, para 18.
“683ECSR ‘Conclusions XlII-4’ (CoE Strasbourg 1996)5p:57.
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Yet many states question whether migrants (pagraalegular), refugees and asylum
seekers should benefit regardless of need. SeS&atd parties, including France and
Monaco, have reservations to Article 9 of the ICBS&lowing them to award social
benefits only to residenf&® As Dupper notes, some countries deny social assist
to irregular migrants altogether, while others gaine entittements only to minimal
forms of aid that can include housing, food vousfi& This system ignores the
contribution such migrants make to an economy uioly by paying indirect taxes.
Unfortunately, however, and as noted by severabewoas, international human
rights treaty law is not as explicit with regardghe eligibility of migrants (especially
irregular) and refugees and asylum seef&raVhile there are signs of it being
progressively interpreted and applied, so far tistittappears to be two approaches;
one emphasizing non-discrimination and the righéwéryone to social security, and
the second related to the prevention of destituiod allowing a reduced rate to be
paid to migrants and refugees.

While the ICESCR does not explicitly in its Genef@mment refer to irregular

migrants, since it clearly states that all nonerais (including migrant workers,

refugees, asylum-seekers and stateless personsildsi@ave access to both
contributory and non-contributory systems for ineosupport, affordable access to
health care and family support, and has frequeawilgrated the right of all to social
security, one can infer that irregular migrants emétled to receive social security if
in need. Moreover, although not explicitly refegito the right to social security, its
concluding observations have called on states sarerthat migrants, including those
undocumented, can enjoy the right to health, adegstandard of living, education
and access to essential services for which soetairity remains ke$f’ Several of the

other treaty bodies have also recognized the righisidocumented migrants to social
security, again taking a non-discrimination apphlodte CERD Committee has made

specific recommendatiort®ncerning undocumented migrants and the righbtak

64See UN Treaty Collection, Chapter IV Human RigR@&rt 3: International Covenant on Economic,
Social and Cultural Rights. Available from: httggaties.un.org/

4%>OckertDupper, Migrant workers and the right to socialsigg: an international perspective (2007)
18(2) Stellenbosch Law Review, pp. 219-254, p. 251.

“®paul Schoukens and Danny Pieters, ‘Explanatory Repothe Access to Social Protection for
lllegal Labour Migrants’ (CoE Publishing, Strasbg@004).

4’ CESCR ‘Concluding observations on the Netherla(2810) UN Doc. E/C.12/NDL/CO/4-5, para
25(a); CESCR ‘Concluding observations on Norwa@12) UN Doc. E/C.12/NOR/CQO/5, para 21; and
CESCR ‘Concluding Observations on the UK’ (2009) Dbk. E/C.12/GBR/CO/5, para 27.
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security. It for instance observedth concern that in Canada undocumented migrants
and stateless persons, particularly those whoskcappn for refugee status has been
rejected but who cannot be removed from Canadagxekided from eligibility for
social security and health care, as it require®fpod residence in one of Canada’s
provinces'®® The CRC Committee has similarly recognised thaticigs and
programmes and measures to protect children fromrppand social exclusion must

include children in the context of migration redess of their statu®?®

Article 27 of the International Convention on theotection of the Rights of All
Migrant Workers and Members of Their Families (aeédpDecember 1990) however
is more ambiguous than similar provisions in thbeothuman rights treaties. It

stipulates that:

“With respect to social security, migrant workersdamembers of their families
shall enjoy in the State of employment the sama&tiiment granted to nationals in
so far as they fulfil the requirements provided ligrthe applicable legislation of
that State and the applicable bilateral and mudtied treaties. The competent
authorities of the State of origin and the Stateswiployment can at any time
establish the necessary arrangements to deterhrenmadalities of application of

this norm.”

In clarifying, the Convention’s monitoring body etiCommittee on Migrant Workers,
(CMW Committee) recalled that “Article 9 of the Gmant (ICESCR) applies to all
migrant workers, regardless of their legal statmsl @locumentation,” yet also
stipulated that under Article 27 of the ConventanMigrant Workers, assistance is
dependent on whether, “the applicable legislatidntlee State Party concerned
provides for such an entitlemeri® As Dupper notes that States Parties can thus

“adopt provisions that would, for example, diffetiate between regular and irregular

“8CERD Committee ‘Concluding Observations on Cang2207) UN Doc. CERD/C/CAN/CO/18,
para 23.

“9CRC Committee ‘Report of the 2012 Day of GeneraldDssion on the Rights of All Children in the
Context of International Migration(28 September 2012).

4"0CMW Committee ‘General Comment on the Rights aédgriar Migrants’ (2013) UN Doc.
CMW/C/GC/2, paras 67-71
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migrants” and argues that this “negat(es) the ptimte that the article is meant to
confer on all migrants, irrespective of their ssatt/*

The CMW Committee further suggests a two-tiered-aggh by stipulating

“that in cases of extreme poverty and vulnerahilyates Parties should provide
emergency social assistance to migrant workersninirggular situation and
members of their families, including emergency sy for persons with

disabilities, for as long as they might requir&*ft

Again while not explicitly recognising the entitlemt of migrants to social security,
as already noted in 2012, the ILO has moved frantréditional employment based
approach to a more universal approach, calling tates to implement social
protection floor for alft”® However it has fallen short of explicitly acknowégng that
migrants (documented and undocumented), refugesasylum seekers are entitled
to the social protection. Instead, while reaffirgnitie right to social security and the
principle of non-discrimination, Recommendation 2B&tes “Subject to their existing
international obligations, Members should provide basic social security guarantees
referred to in this Recommendation to at leasteslidents and children, as defined in

national laws and regulations.”

The European regional systems appear to promot®-di¢r system on the basis of
nationality. The European Social Charter formabgtricts access to social security
(insurance) and assistance benefits to those yegadiving to and residing in the
territory in question?’*and to only those lawful refugees providing that&Party has

accepted these obligations under this charter ahdr applicable treati€¢€® This

" Dupper(n 465), p 233.

42CMW Committee ‘General Comment on the Rights aédrrlar Migrants’ (2013) UN Doc.
CMW/CI/GC/2, paras 67-71

*731LO Recommendation 202: National Floors of Sociaitection (101st Conference Session 14 June
2012).

47 An appendix to the revised European Social Chatipulates “Without prejudice to Article 12,
paragraph 4, and Articles13, paragraph 4, the psrsovered by Articles 1 to 17 and 20 to 31 include
foreigners only in so far as they are nationalstbér Parties lawfully resident or working regufanithin
the territory of the Party concerned, subject tothderstanding that these articles are to bepieted in
the light of the provisions of Articles 18 and 19.”

“75 An appendix to the revised European Social Chatipulates that state parties will grant refugees
and stateless persons “treatment as favourablesstbpe, and in any case not less favourable than
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however, as Langford notes, is slowly being mongaasively interpreted®In 2004,
the ECSR found that the rights of children to slpdegal and economic protection
(Article 17) in France were contravened by a 20€fislative reform that restricted
access to medical services for children of illeigainigrants?’’ The ECSR held that
legislation or practice which denies entitlement ni@dical assistance to foreign
nationals, within the territory of a State Partyem if they are there illegally, is
contrary to the Chartef® Although the complainants also challenged the rendi
the exemption of illegal immigrants with very lomcomes from charges for medical
and hospital treatment, the ECSR only found a timhaof Article 17 (right of
children to protection), and not Article 13 on tight to social and medical assistance.
In this regard it noted that the legislation in sfimn does not deprive illegal
immigrants of all entittement to medical assistarstece it does provide for treatment
for emergencies and life. It also argued that Aetit7 was more expansive and
directly inspired by the CRC and thus protects igemeral manner the right of
children and young persons, including unaccompanmithors, to care and

assistancé’®

In 2006, the CoE’s Parliamentary Assembly clariftedt “Social protection through
social security should not be denied to irregulagramts where it is necessary to
alleviate poverty and preserve human dignffy.However it does recognise that due
to their particularly vulnerable situation childrehould be entitled to social protection
“on the same footing as national childréf”

Three years later, in 2009, the ECSR also expfidgitkerpreted Article 13.4, as
requiring State Parties to provide emergency s@dsistance to “all persons requiring
it, including those who are unlawfully present &w long as their need for it persists
and whenever the need aris&¥ This was upheld in 2012 BEC v. The Netherlands

under the obligations accepted by the Party uridesaid convention and under any other existing
international instruments applicable to those reésy’
*"®*Malcolm Langford, ‘The Right to Social Security amdplications for Law, Policy and Practice’ in
Eibe Riedal (ed.pocial Security as a Human Right: Drafting a Geh&€amment on Article 9
ICESCR - Some ChallenggSpringer-Verlag 2007), pp. 29-53, p. 30.
“"’International Federation of Human Rights LeaguetD{f) v. France[2003 (ECSR, 14/2003).
478 ja;

Ibid.
*"|bid.
:zi CoE ‘Resolution 1509 Human Rights of Irregular Migts’(2006)Resolution 1509 (2006).

Ibid.
82 ECSR ‘Conclusions XIX-2, Luxembourg’ (CoE Strasp@009).
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the ECSR found that the Netherlands was violatiegrights of irregular migrants in
particular Article 13(4) by failing to provide sied and access to medical
assistancé®® This emergency social assistance will be moretdichthan that allocated
to nationals or foreigners covered by paragrap$irice the ECSR has specified that
the minimum of emergency aid provided only hasdahough “... to enable them to
cope with an immediate state of need (accommodatmyd, emergency care and

clothing).”®*

The ECtHR has used the article on non-discrimimaiio conjunction with other
articles such as the right to peaceful enjoymergroperty to protect access to social
security including social assistance for all re¢gss of whether they had contributed
to the schemdn Stec v. the UKthe ECtHR considered “If a State does decide to
create a benefits scheme, it must do so in a mammeh is compatible with (the right
to the enjoyment of Convention rights without disgnation.”®® This has also
included non-nationals, although in this case tesgn in question has been residing
lawfully in the state concernéff In fact with regards to the laude€8aygusuz.
Austria decision of the ECtHR, Dembour observes thita merely targeted the
exclusion of legally resident migrant workers freotial security benefits, which was
already an exceptional phenomenon in the mid-1980sWhile Dembour is very
critical of the ECtHR, it is clear that the Courtl chot explicitly address the issue of
access by irregular migrants and universal coverageeality, however the principle
of non-discrimination should stay the same.

The EU Charter on Fundamental Rights focuses orrights of EU residents, and

following the principle of equal treatment and raieerimination requires states to

ensure that those legally residing in an EU couhtrye the same conditions as the
nationals of the countA?® EU law thus “distinguishes between EU citizens and-

“83 Conference of European Churches (CEC) v. The Neitds[2013 (ECSR, 90/2013).

“84ECSR ‘General Introduction, Conclusions XIN4CoE Strasburg 1996). p. 62.

8> Stec v. the UKdecision on admissibility)l200§ ECHR 2005-X (ECtHR 65731/01 and 65900/01),
para 55.

8% Gaygusuz v. Austrif1996 ECHR 1996-1V (ECtHR 17371/90).

“8"Marie Bénédict®embour, GaygusuRevisited: The Limits of the European Court of Hum
Rights’ Equality Agenda’ (2012) 12(4uman Rights Law Reviewp. 689-721.

“88 Article 18 of the Treaty on the Functioning of fBeropean Union (TFEU) prohibits discrimination
on the basis of nationality.
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EU citizens (third-country nationalsf* There is thus no entitlement of refugees,
irregular migrants and/or migrants from third ssate social security. Moreover with
many governments arguing that they need to limi #iccess of EU migrants to
benefits to prevent ‘benefit tourisfi’, this already narrow understanding of non-
discrimination is being further limited by the Epsan Court of Justice (ECJ), whose
judgments on the issue rarely refer to internatibnanan rights law or the rulings and
judgments of the ECSR and the ECtHR. The Europeanndission (EC) for instance
claimed that the UK’s introduction of tougher ‘rigio reside’ tests for EU nationals
were discriminatory. However, the Advocate Geneald that such discrimination
was justified to protect taxpayers' money from a&bu&/hile this opinion is non-
binding, it indicates the decision that the couayrtater také®* In 2015 the ECJ ruled
that a member state may exclude EU citizens whtogbat state to find work from

certain non-contributory social security benefifs.

Domestic courts have also been cautious in exiyli@ftfirming the principle of

universal coverage as including all migrants (eslgcirregular), refugees and
asylum seekers. In a petition to the South Afri€onstitutional Court, permanent
residents of South Africa alleged that the exclugé non-citizens from social grant
entitlement was unfair discrimination. While theutoheld that the Constitution gave
‘everyone’ the right to social security and nottjagizens, it qualified this to those
residing in the country legally. It found the exsbn of permanent residents
amounted to unfair discrimination since they hadobpee part of South African
society, made their homes in South Africa and veerérack to becoming citize &’

In light of this reasoning, it is doubtful whethdrs ruling would be extended to
temporary and/or irregular migrants who typicallgvb more tenuous links to the

494

country.”™ When other national courts have made rulings wéiijards to irregular

migrants and asylum seekers receiving benefity, tlae usually used the principle

*89FransPrennings, ‘Non-Discrimination on the Ground of iaality in Social Security: What are the
Consequences of the Accession of the EU to the ECKER13)9(1) Utrecht Law Review.

499Benefit tourism is a political term coined in th@Ds and later used for the perceived threat that a
huge number of EU citizens from the newly joineatess would move to the existing member states to
benefit from their social welfare systems rathantkto work.

491 CaseC-308/14European Commission v. United Kingdom of Greatatiand Northern Ireland
(Opinion of Advocate General Cruz Villalén) [201(&CJ 6 October 2015)

492C-67/14Jobcenter Berlin Neukélln v Nazifa, Sonita, Valeatand Valentino Alimanovi@015]

0JC 142.

93 Khosa v. Minister of Social Developmé2®04] BCLR 569 (ZACC 11).

494Bilchitz (n 439), p. 173.
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of minimal level of subsistence for a life in dignfor example in Switzerlarie? or
preventing destitution in line with Article 3 ofdlECHR such as in the UK Limbuela
case. In this case the House of Lords held thatehesal of any assistance, beyond a
list of charities, to the claimant who had soughylam on the day after arrival,
amounted to inhuman or degrading treatnféhithis was however premised by the
fact that the state was to blame in not allowirfggees and asylum seekers to work.

More progressively, in 2012 the German Federal @otisnal Court used the
principle of non-discrimination to declare that th@93 Asylum Seekers Benefit Act
was unconstitutional for providing different amosif benefit to residents and non-
residents. It ruled that the fundamental right tguaranteed minimum existence
applied equally to German and foreign nationaléntivin Germany®’ This right
guarantees all people in need the material comditioecessary for their physical
existence and minimum participation in social, axdt and political life. As FIAN
Germany notes, the Court explicitly prohibits “gealedifferentiation of benefits
based on residence status”, observing that angrdiffiation must be based on a

transparent needs assessniéht.

Universality is a clear human rights principle sogied by the principles of non-
discrimination and equality. While this view hasebetaken by most of the treaty
monitoring bodies, at the regional and nationaklewourts are taking a different
angle that focuses on the principle that peopleulshaot be left without what is
needed to survive in dignity regardless of theatust. While this recognition that
everyone must have enough to survive in dignityasitive, this two-tiered approach
being adopted by the European Social Charter amaotpers, violates the non-
discrimination principle of international humanhtg law. This two-tiered approach,
which includes a lower rate for certain membergh&f population based on their

status rather than need can promote unequal tregtared widen inequality between

49V, v. Einwohnergemeinde X. und Regierungsrat Degd¢s Ber{1995] BGE/ATF 121 | 367
(Swiss Federal Court).

%R (Limbuela) v. Secretary of State for the Homeabepent[2006] 1 AC 396 (UKHL 65

497 German Federal Constitutional Court (BVerfG) Judghrof the First Senate of 18 July 2012 — 1
BvL 10/10 — paras (1-110).

498 FIAN Germany ‘Abolish the Asylum Seekers Benefitt!” FIAN Germany Policy Brief (FIAN
Germany 2012)
<www.fian.org/library/publication/germany_asylumegers_benefits_act_must_be_abolished>
accessed 24 July 2014.
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different sectors of the population by not givifgem the same chance to escape
poverty. Following on from the discussions under lleading of ‘Adequacy’ earlier in
this Chapter, this approach contravenes state’'stiymosobligations to ensure
substantive equality. Given this there are clegosghetween core human rights

principles and the application of law in practice.

3.4.4. Accessible

Universality also means that those in need musalide to access social security.
CESCR has particularly recognised that the acaéissilif economic and social rights
has four dimensions, namely non-discrimination; gitgl accessibility: financial
accessibility and information accessibilffj.Each of these dimensions must therefore

be respected, protected and, where it is not ajreapbyed directly, fulfilled by states.

States must address the real impediments preveodirigin persons from accessing
and enjoying their right to social security inclagisocial assistance. This includes
ensuring that any conditionalities imposed canlgas met by beneficiaries and does
not result in exclusion from the social securithesme. However, those in need are
exactly those who may have the most problems aicgesscial security. llliteracy
and lack of education, physical distance and/de lpublic transport in poorer areas,
corruption, and a lack of documentation all dispmbipnately affect those living in
poverty especially women, and can prevent peopleglavare of their entitlements to
social assistance and being able to access theensdime factors can also make it
difficult for these individuals to comply with cottidnalities such as actively looking
for work. Given the increasingly strict sanctiore fion-compliance such as the
suspension or termination of benefits, this canltes losing access to social security.
In developed countries this is one of the biggesises of problems in accessibility.
Other problems include the linking eligibility withousehold incomes. This assumes
the equal distribution of resources within a hoedghand can leave women in
particular not having access to their own income.f&, despite the links with the
principles of non-discrimination and equality, tissue of accessibility has not been
fully addressed at either the national or inteoral levels.

“99CESCR ‘General Comment 14: The Right to the Higiesstinable Standard of Health (Art. 12)’
(2000) UN Doc. E/C.12/2000/4, para 12.
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CESCR’s recommendations have included both pos#ne negative actions for the
state. It has called on countries to remove adtnatige obstacles preventing different
groups of persons from gaining the personal doctsnegcessary to realise their right

to social security”® Positive recommendations have included “...widely
disseminat(ing) accessible information on systenaltioand especially to those who,
owing to language, educational or cultural difficed, need specific targeted

information’®°?

and “carry(ing) out a targeted information campaafpout the pension
reforms to make people aware of their rights arspaasibilities.®®* Regarding
physical access, tteESCR has also called on states to allocate res®dioc making
the necessary arrangements for improving accesgilaf public institutions and
services for people with disabilitié® and it is probable that similar positive
recommendations can be made regarding other villeegroups to access social
security. On the subject of conditionalities, whhe CESCR and the ECSR recognise
that they must be reasonable and not lead to distif® there have been very few
concrete recommendations on the impact of thesarendccompanying sanctions on
accessibility. With regards to the job seeking rexuents in Germany, for instance,
the CESCR’s concerns focused on possible violatmin#rticles 6 and 7 of the
ICESCR regarding individual’'s right to freely actepmployment of his or her
choosing as well as the right to fair remunerataong does not include the impact this

might have on people’s ability to access socialiggc®®

At the national level while there have been fewrtdecisions on the accessibility of
the right to social security, there are severabsaoncerning other rights that can be
used to clarify and demonstrate states’ positiv@ations in this regard. In the often-
guoted Canad&ldridge v. British Columbiafor instance, the Canadian Court ruled

that, in compliance with the right to equality thaltligates government actors to

*0CESCR ‘Concluding Observations on Monaco’ (2006) Ddt. E/C.12/MCO/CO/1para 10; and
CESCR ‘Concluding Observations on Russia’ (2003)i¢. E/C.12/1/Add. 94, para 12.

*1CESCR ‘Concluding Observations on New Zealand’ 00N Doc.E/C.12/1/Add.88, para 29.
*2CESCR ‘Concluding Observations on Great Britg#009) UN Doc. E/C.12/GBR/CO/5, para 23.
93 CESCR ‘Concluding Observations on Turkey’ (2011 Doc. E/C.12/TUR/CO/1, para 11.

% The ECSR for instance recognizes where stateiepdirtk social assistance to an individual
willingness to seek employment or undergo vocatitnaining, conditions must be reasonable and
contribute to finding a lasting solution to the ividual’s needs and regarding Art 13 only if the
individual in need is not deprived of their souatesubsistence. See Urfan Khaliq and Robin Churchil
‘The European Committee of Social Rights’ in Matodlangford,Social Rights Jurisprudence,
Emerging Trends in International and ComparativeM_gCambridge University Press 2008), pp. 428-
452, p. 441.

%5 CESCR ‘Concluding Observations on Germany’ (2011)Doc. E/C.12/DEU/CO/5, para 19.
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allocate resources to ensure that disadvantageggtoave full advantage of public
benefits, interpreters must be provided to helpdieef secure access to health cite.

However, like the CESCR, there are even fewer oa possible impact of
conditionalities on access to social security. &a@ample one of the few court cases in
the UK concerning conditionalities focused on ledathnicalities rather than
substantive questions of discrimination. In 2018 th< Supreme Court found that the
government's employment schemes, which made jobseekork unpaid under the
threat of having benefits stripped, were operatingside of the lawi’’ The Court
ruled that the "Work Programme" schemes had noh leemacted and implemented
entirely lawfully and did not enhance employmenipangunities as required by
Section 17a of the Jobseekers Act 1995, which deghtwork-related activity” to be
any “activity which makes it more likely that therpon will obtain or remain in work
or be able to do so.” In response to this rulinghef Appeal Court, the Government
drafted and the Parliament adopted the 2013 Jobsdgldt as an emergency piece of
legislation, to address the difficulties in the 29%ct of the same name. This new Job
Seekers Act had a retrospective aspect, by makast) gctions of the government,
which the courts had considered unlawful, to befu@®’® In 2013, the Supreme Court
found this new law to be unlawful, contraveningithights under Article 6 (right to
fair trial) of the ECHR as given effect by Sectibof the Human Rights Act 1998’

Governments must also ensure that social secusityinancially accessible i.e.
affordable. This includes social insurance. HowgMerw and irregular wages,
exacerbated by the “flexibilisation” of labour mat& worldwide, make it difficult for
many, including migrants and women, to contributesocial insurance schente8.
Women and migrants tend to be primarily employedth®sy part time and informal
economy. Women are also disadvantaged by intedupterk histories due to

traditionally assigned caregiver rofe.As Fredman notes, the social insurance model:

%°E|dridge v. British Columbia (Attorney Generg1997] 2 SCR 624 (Canada Supreme Court 24896).
*0"Regina (Reilly) v. Secretary of State for Work @ehsions [2014] 1 AC 453 (UKSC 68).

08 BBC ‘IDS attacks people who ‘think they're toodta work schemeBBG, (London, 17 February 2013)
<wwww.bbc.com/news/uk-politics-21490542> accesBéabBruary 2013.

9 Regina (Reilly) v. Secretary of State for Work @ehsions [2014] 1 AC 453 (UKSC 68).
*1%sandraredman, ‘Egendering socio-economic rights’ (208®(8) South African Journal of Human
Rights,p. 412.

11O ‘Social Security: A New Consensus’ (Internaigd Labour Office, Geneva 2001).
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“Is ... deliberately biased against women and otlwer-standard workers. It also
tends to entrench inequalities, in that it aimsn@intain the beneficiary in his or

her previous position, for example, through a lialprevious earnings’*?

It is clear that states cannot rely just on saasirance schemes if social security is to
be accessible to all, and the CESCR has oftendcalfe states to implement non-
contributory systems to reach those in n&&dRegarding the affordability of
contributory systems, it has also stipulated tha“social security scheme requires
contributions, those contributions should be sapd in advance,” and “the direct
and indirect costs and charges associated with ngakiontributions must be
affordable for all, and must not compromise thelizaion of other Covenant
rights.”®* This means that the spending on social insurahoald not compromise

people’s access to food, water, health care orattucamongst others.

The CESCR has tried to address the inequalitytibatled to affordability problems
for women particularly regarding social insuranRecognising that women are more
likely to live in poverty and often have sole cafethe children, CESCR’s General
Comment on the right to social security calls catest to “take steps to eliminate the
factors that prevent women from making equal cbaotions to such schemes” due to
employment patterns on account of family respofisési and care provider rolé§

It also recognises that differences in the aveldgeexpectancy of men and women
can also lead directly or indirectly to discrimiioat in provision of benefit3!® The
CEDAW Committee has similarly recommended thatestdbcus on addressing the,
often unintentional, impact of apparent neutraliggeé and programmes on women
particularly in light of employment patterns. Witlegards to Austria it noted
persistent significant occupational segregation emasiderable wage gap and high

concentration of women in part-time and low-payjolgs, with related consequences

*125andra Fredman, ‘Human Rights Transformed: Podiiviées and Positive Right§Oxford
University Legal Research Paper Series Paper 36/ZW0D6)
<https://papers.ssrn.com/sol3/papers.cfm?absttm2B936&rec=1&srcabs=1623261&alg=1&pos=9
> accessed 5 June 2011.

13 CESCR ‘Concluding Observations on Angola’ (2009 Doc. E/C.12/AGO/CO3, para 23.

14 CESCR ‘General Comment 19: The Right to Sociau8gg¢ (2008) UN Doc. E/C.12/GC/19, para
25.

15 |bid., para 32.

*18 |pid.
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for women's pension rights and social protectidnHowever, for other groups in
vulnerable situations such as migrants who oftenkwo low paid and/or seasonal
jobs and are subject to significant discriminatio®mployment, there have been very

few similar recommendations.

While the CESCR does include positive recommendatihat address some of the
structural issues preventing or obstructing theessbility of social security schemes,
it is questionable whether it (and national judidiadies) have adequately addressed
the full spectrum of barriers preventing peoplenfraccessing their right to social
security including being able to contribute to sbdnsurance schemes. To fully
comply with the principles of equality and non-distnation, these bodies need to go
further in defining states obligations to respeuptect and fulfil access to social

security including social insurance.

3.4.5. Cultural accessibility (acceptability)

Social security is not always culturally accessiimeacceptable to those who receive
it. In some countries, those receiving benefitsehbgen labelled as lazy by society
and politicians, and this might prevent some pede claiming their entitlements.
Moreover, in many instances, conditionalities inggbsan compromise the autonomy
of persons or exacerbate a person’s insectifityhis has been particularly noted with
regards to the situation of women. For instances thsponsibility to meet
conditionalities such as school attendance disproportionately falls women,
reinforces their care giver role and can sometileage them vulnerable to violence if
the conditionalities are not met and the benefithingld>*® Often targeted social
security systems can result in stigmatising theseiving the benefit thus furthering
their marginalisation and exclusion. The stigmaimmacould be on the grounds of the
poverty itself or other qualifying elements suchHd¥ status. In many countries HIV
positivity is still highly stigmatized and publiésglosure of being HIV positive could
result in physical violence, loss of livelihood afiofced relocatiori”® In other

examples, due to negative portrayal by governmemnid/or media of people on

" CEDAW Committee ‘Concluding Observations on Aut(R007) UN Doc. CEDAW/C/AUT/CO7-
8, para 34.

8 Graham(n 111).

*9General Assembly (Independent Expert on humansrigihd extreme povejtyn 376), para 53.

*2 Graham(n 111).
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benefits, misrepresenting the degree of benefitdfraven just receiving the benefit
can be stigmatizing and lead to harassiiéand further discrimination in accessing

housing, education and health servit®s.

While not explicitly mentioned in General Commen®, lcultural accessibility
(acceptability) is an important component of ecoimoand social rights as has been
recognised with other rights such as the right ¢alth®** Moreover, poverty and
socio-economic status are recognized as prohilgitednds of discriminatio* thus
further strengthening states’ legal obligationspmeventing the stigmatisation and
further discrimination and marginalization of tlgsoup in the same manner as it
should for people belonging to ethnic, sexual, disgc or racial minorities amongst

others.

The CESCR therefore needs to deal with this morengly. So far it has only
commented a few times on the acceptability of $asmaurity schemes and usually
only implicitly despite the clear stigmatization acipients in both developing and

developed countries.

3.5. Concluding remarks

To comply with international human rights law, sd@ecurity must be accessible to
all those in need and of an adequate level to enat people can escape poverty,
and help the state ensure substantive equalitynanediscrimination. However, as

this chapter has demonstrated, that there aresitly weaknesses in the application

*2!Frances Ryan, ‘On Benefits and Proud: The show eviderserving taxpayers' stalk ‘proud benefit
claimants’NewStatesmar{15 October 2013)
<http://www.newstatesman.com/culture/2013/10/béswafhd-proud-show-where-deserving-taxpayers-
stalk-proud-benefit-claimants> accessed 21 Mard620

22 |n the UK parents receiving social security désedilunch supervisors at schools telling children
that their parents are lazy, and giving them thestvof the food to eat. Damian Killeen ‘Is Povartie
UK adenial of people’s human rights? (JRF  200&)vw.jrf.org.uk/report/poverty-uk-denial-peoplearhan-
rights> accessed 3 December 2010.

*2CESCR ‘General Comment No. 14: The Right to thenigg Attainable Standard of Health (Art.
12)’ (2000) UN Doc. E/C.12/2000/4, para 12(c).

*2*This was first recognised in Canada when the Gafukppeal struck down the provisions of the
Residential Tenancies Act that exempted public imyusom its security of tenure. The Court found
that the exclusion constituted adverse direct agnation on the grounds of race, sex, maritalustat
and povertySparks v. Dartmouth/Halifax County Regional Houstghority[1993] 101 DLR (&)
224 (Nova Scotia Court of Appeal)
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of the right to social security by states, natioaatl regional judicial decisions, and
the CESCR. Courts and regional human rights systeswe not always respected
basic human rights principles, and in that regaadehnot yet fully addressed issues
such as conditionalities and sanctions for non-d@mge that can considerably

impedes access. Many of their approaches alsorfast®o-tiered system that bases
the amount awarded on status and/or nationalitierathan need and promotes
inequality between different sectors of societyisTis further exacerbated by states’
reluctance to fully assess the amount to be awatalguetople in need of assistance,
instead often basing it on wage levels. The work N&6Os and courts have

demonstrated that minimum needs can be estimatddhat governments should take

heed of their work in this regard.

This chapter is crucial in establishing the conteinthe right to social security and
addressing the ambiguities still surrounding thghtti This is especially important
given the increasing pressures put on this righthleyfinancial crisis of 2008 and the
trend of many states to erode social protectior. figxt chapter builds on this further
combining the analysis here and in Chapter 2 toudis states’ obligations during a
financial crisis to implement the right to sociatarity.
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Chapter 4: States’ obligations to implement the rigt to social security during a

financial crisis
4.1. General introduction

Building on the analysis contained in both Chapt@nd 3, this Chapter examines
the extent to which states are obligated to respectect and fulfill the right to social

security, as elucidated in Chapter 3, during anfome crisis. Should social security
ever be rationed? Does a large national debt alitates to derogate from their
obligations under the ICESCR?

The financial crisis of 2008 threatened the cokapEmany financial institutions and
resulted in many governments increasing their natiaebt to bail them out such.
Since then governments have used this increaseonabtdebt to justify austerity
measures aimed at reducing expenditure on soci#tasce and servicés. These
cutbacks are all the more the poignant since dunmgs of financial crisis people are
in greater need of assistance and protection dugetater unemployment levels and

other forms of insecurity.

How can the human rights community respond to staiaims that they must cut
back on social expenditure following apparent rédns in their revenue and/or fiscal
space? Are governments allowed to suspend thegatizins under the ICESCR by
arguing either a decrease in resources availablgher existence of a public
emergency? What is a retrogression in the riglsiotmal security and is it allowed in
times of financial crisis? Should the human rigtdsnmunity allow certain trade-offs
such as reducing coverage or adequacy? Should goayinthe national debt take

priority over peoples’ rights?

Human rights advocates and mechanisms have ex¢égnsialled on governments to

maintain spending on essential social goB8Since the start of the financial crisis in

*2For more information on some of the measures inthasseUNHRC (Independent Expert on the
qguestion of human rights and extreme povdriy}0).

*2°UNHRC ‘Resolution S-10/1: The Impact of the GloBabnomic and Financial Crises on the
Universal Realization and Effective Enjoyment ofrian Rights’ (2009) UN Doc. A/lHRC/RES/S-
10/1, op. 5.
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2008, there has been a plethora of statements #b@umportance of human rights
during times of crisig?’ The former Independent Expert on human rightseaticeme
poverty has argued that such crises do “not exé&tgies from complying with their
human rights commitments,” or “entitle them to pitiae other issues over the
realization of human rights® However, while human rights activists have
extensively written about the prohibition of nonrogression, the necessity of
complying with the core obligations in times ofdnrcial crisis, and how the cutbacks
should be proportional and achieved through gretasésparency and participation,
there is limited analysis of the legitimacy and es=sity of austerity measures within
the framework of Article 2(1) and states’ maximuweitéable resources. Although
Lusiani writing for CESR has gone further, analgsihe fiscal fallacies of the age of
austerity, he has not done so explicitly within fremework of Article 2(1) and the

maximum available resources cladge.

The CESCR has also not really engaged substanticetiiese issues. As already
recognized in Chapter 2 it has rarely gone beyaoalting on states to use their
maximum available resources to ensure the riglsbtmal security and reiterating the
non-derogability of core obligations to ensure minm essential levels. As already
explored, its understanding of maximum availabkouweces is limited. Contrary to
statements by UNCTAD® and UNICEP®, by using criteria such as economic
growth for judging a state’s maximum available reses, it appears to assume that
states cannot influence its fiscal space and/oouree base to implement human
rights>*? Again, while its Open Letter to State Parties osterity measures, dated 16
May 2012 has been praised for “provid(ing) certemportant guideposts” to help
states formulate appropriate policies that prosnomic and social rights during
financial crises>? it fails to get to the root of the maximum avai&besources clause
and provide tools to assess the real legitimacy rawkssity of austerity measures

given their considerable impact on human rightsfdat as already discussed in

*2 UNHRC (Independent Expert on the question of hurgguts and extreme poverty); 10), para 38.
See als®lIstonandQuinn(n 10)

*22NHRC (Independent Expert on the question of hurigits and extreme poverty)y 10), para 38.
29| usiani(n 94)

S0UNCTAD(n 77).

310rtiz, et al. (n 78).

*32CESCR ‘An evaluation of the obligation to take stépthe maximum of available resources under
an optional protocol to the covenant’ (2007) UN DB&C.12/2007/1.

33 CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)
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Chapter 2, it undermines the CESCR'’s previous amprahat afforded states an
everyday flexibility in protecting economic and ®dcrights but did not permit
exceptional powers to substantially weaken rightstgetion in times of crisis
emergency respons& The Letter in fact goes against previous statesnefitthe

CESCR that economic and social rights become nmopeiitant in times of crisi¥>

Since states have frequently justified cutbacksnitey economic necessity and a lack
of resources, more work is needed to clarify thepscof states’ obligations. As

Skogly notes “... In such a situation, it is impottéioth to assess whether there is
some flexibility in the obligations and indeed tetermine whether the perception of
the existence of constraints in their implementai#oreal.®*® By building on both the

analysis in Chapter 2 and 3, this chapter estadsishe core obligations regarding the
right to social security, and examines how the humghts community can assess
states’ arguments of insufficient resources orestaf emergency to justify austerity
measures that threaten the full realization of humghts and in some cases even

violate core obligations.

While one cannot assume states’ full autonomy midileg on its economic and social
policy since many of the cutbacks have been redqubg international finance
institutions (IFIs) in exchange for bailouts, swashin Greece, and it being beyond the
scope of this study to clarify IFIs’ obligations this regard, this does not erode the
relevance of this Chapter. Several courts have lesgal principles to counter such
requirements even in times of economic turmoil whrearnational assistance is both
needed and being actively sought. In 1995, wheringwa time of high inflation and
economic instability, the IMF threatened to quitndary if social benefits were not
cut, the Hungarian Constitutional Court helped protéet tight to social security by
invalidating the central provisions of the new Ewmonc Stabilisation Act (a

comprehensive austerity package seriously targesingjal benefits}>’ Although

>345eeWarwick(n 313).

3% CESCR, ‘General Comment 2: International Techmiaalistance Measures’ (1990) UN Doc
E/1990/23, para 9.

3¢ Sigrun Skogly ‘The Global Financial Crisis: A HumRights Meltdown’ in Peter Maynard and Neil
Gold (eds.Poverty, Justice and the Rule of Law, The repothefsecond phase of the IBA
Presidential Taskforce on the Global Financial Gi@international Bar Association 2013), p. 82.
*"This is discussed in Renata Uitz and Andras Saj6ase For Enforceable Constitutional Rights:
Welfare Rights in Hungarian Constitutional Jurisfgnce’ in Fons Coomans (edysticiability of
Economic and Social Rights Experiences from Dom&ststemgintersentia 2006), p. 112.
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controversial amongst Hungarian politicians, thesved the way for other court
decisions protecting welfare rights, although atediy these decisions focused on
social insurance schemes and upholding the prayblprotecting property rather
than providing social assistance for the most matigied>*® As Gauri and Brinks

notes, “the inclusion of social and economic rightsvisions in the constitutions of
Hungary and Russia, and their invocation by comstibal courts, strengthened the
hand of national governments when negotiating atgt@rogrammes with the

IMF.” 539

Following these examples, the analysis containethis chapter is still relevant to
courts and other judicial and quasi-judicial bodregrotecting and enforcing welfare
rights. Given the dominance of IFIs in determiningtional economic priorities,
independent courts may often be the last poss@aeurse to challenge such policies.
This makes the role of the courts, and the analysieloped here, more important

than ever in protecting people’s rights.

4.2 Responses to the crisis and the effects on thetrighsocial security

Theimpact of the financial crisis and the subsequéates’ actions and policies have
been well documented by academics, NGOs, UN spgc@edures, UN human

rights treaty bodies, and the Human Rights Coumdiis section uses the existing
extensive analysis and research to outline the gintetrends and patterns as to how

the financial crisis and state responses havetatfabe right to social security.

While initially governments responded to the 20@&aicial crisis with counter-
cyclical measures designed to boost economic &ctamd reduce unemployment
(such as fiscal stimulus packages and social piotemterventionsy° by 2010 states
changed to adopting fiscal consolidation strategied began making considerable
cutbacks, which included rationing social securifjney argued that austerity

measures were needed to reduce deficit levelsidiian to reducing social spending,

%38 |pid.

*3varun Gauri and Daniel Brinks ‘The impact of legattegies for claiming economic and social
rights’ in Thomas Pogge (ed=feedom from Poverty as a Human Rights, TheoryRuliics, Vol. 2.
(UNESCO, Paris 2009), p. 203.

> UNHRC (Independent Expert on the question of hurgguts and extreme povertg 10) paras
21,22,23 and 24.
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states across Europaso employed regressive taxation measures, labmarket

reforms, and structural reforms to pension pfhsStates rarely used progressive
taxation to increase revenue. Heise and Lierse inodl the cases they investigated
(except Iceland) "regressive spending cuts predatajmegardless of the composition
of government. Revenue increases by means of msigectax rate rises at best play a

subordinate role. >#?

In the name of austerity, cutbacks on social sgchave tended to reduce adequacy
and/or coverage by making eligibility rules tight&t In 2011 the ILO noted that
Ireland halved unemployment benefit for job seekerder the age of 20, introducing
a pension levy of 1% across all wage earners aexiing welfare expenditure for at
least two year3** It also noted that Hungary scrapped the 13th-mquehsion;
reduced the duration of paid parental leave; adeéxad future pension increases to
GDP growth and inflation rather than wages andatitgh.>*> As will be discussed in
Chapter 5, the UK introduced new rates and tegtinglisability allowances with the
aim of reducing coverage. It also introduced a maxn amount of benefits that can
be claimed each year, and limited the rate at whiehefits increase each y&at.
Spain amongst other things has frozen pensiondtiresin a decrease in their real

value over time, and reduced family benefts.

Measures introduced have also directly and indyectpacted physical, cultural and
financial accessibility. There has been increasigthatisation of those on benefits by
politicians and the media alike that has discoutageny from claiming their

entittements*® Several countriehave imposed greater conditionalities, such as

1 Council of Europdn 18), p16.

%2 Arne Heise and Hanna Lierse ‘The Effects of Eusppausterity Programmes on Social Security
Systems’ (2011) 2 Modern Econonpp. 498-513, p. 511.

*3UNHRC (Independent Expert on the question of hurigiuts and extreme povert{ 10), para 43.
>4 |LO ‘World Social Security Report 2010/11: Providicoverage in times of crisis and beyond’
(International Labour Office Geneva 2010), p. 113.

*5|LO (n 511), p. 113.

48 UK Welfare Reform Act (2012) and Welfare Benefitprating Act (2013). This is discussed further
in Chapter 5.

*CESR and Observatorio para los Derecjos EcononSiociles y Culturales (DESC) ‘List of issues
in response to the fifth Periodic Report of Spé2v11)
<www.cesr.org/downloads/Spain%20Presessional%20Mgr20Group%20Submission%20-
%20CESCR%200bservatori%20DESC%20_%20CESR.pdf> sedtésApril 2012.

*8Raneep Ramesh, ‘Scrounger' stigma puts poor petid@plying for essential benefitfhe
Guardian,(London,20 November 2012) <www.theguardian.com/society/20122@/'scrounger-
stigma-poor-people-benefits> accessed 13 Noventibkt.2
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increased evidence of job searching, accompaniechdrgher penalties for non-
compliance including stopping benefif€ Through no fault of their own, people may
be prevented from complying with conditionalitieyen increasing claims on time
and limited mobility following cuts in public trapert and inability to travel to and
register with job centre8? In many areas, the financial crisis has resultedbdth

increased physical and mental health issues, wtocipled with cutbacks on health
services, is likely to further undermine people’'dility to comply with

conditionalities>®*

Organisations have noted *“austerity-driven poliggsponses to the crisis are
exacerbating already widening inequalities andditgrd discriminatory practices>*

Both increasing unemployment and decreasing saaalirity levels and coverage
have pushed many into poverty, particularly thode velready face considerable
barriers in the job markets such as migrants, edagand racial, ethnic and religious
minorities, as well as those who typically occupylpaid jobs such as temporary
workers with limited education. Their situationfisther compounded by the current
spike in food prices that has not in many countbiesn reflected in increased benefit
levels. In developed countries, more and more geap resorting to food banks to
feed themselve®? The cutbacks in social expenditure and increasimgmployment

and perceived competition over scarce resourcealspehelping increase intolerance

and racisn>?

Many UN bodies, academics and NGOs have also dauechehe disproportionate

impact of cutbacks on women given existing strudt@nd economic disadvantages

*9H¢léne MulhollandWelfare reforms will lead to 'extreme hardshipy sampaignersThe
Guardian(London,11 November 2011) <https://www.theguardian.comffpsli2010/nov/11/iain-
duncan-smith-unveils-welfare-contract> accesse8d@ember 2014.

*OMary O’Hara ‘You'll notice bus cuts when your nelighurs lose their independendéie Guardian
(London, 17 February 2016) <www.theguardian.comiiptlbaders-network/2016/feb/17/lose-
independence-bus-cuts-council-funding> accessead3 2016.

**IN.G. Christodoulou, ‘Financial Crises: Impact oemfal Health and Suggested Responses’ (2013)
82(5) Psychology and Psychosomatics, pp. 279-284.

*2Council of Europgn 18), p. 22.

*3In Germany human rights NGOs have noted an incdease of food banks. SE®AN Germany
‘Food Banks in Germany: Right to Food Must Not bizdtized’ (ReportHeidelberg 2013)
<www.fian.org/fr/actualites/article/food_banks_imrmany right to food _must_not_be_privatized/>
accessed 3 May 2016.

**Human Rights Watch ‘Hate on the Streets: Xenophhitence in Greece’ (Report) (2012)
<www.hrw.org/report/2012/07/10/hate-streets/xendptwwiolence-greece> accessed 3 May 2013.

129



and their position as main care providersSince women disproportionately feature
amongst those living in poverty worldwide, they anere likely than men to be in
need of assistance from the state. They are alse atgisk of being in low paid jobs
in the informal sector without labour protectiorddmaving interrupted work histories,
all of which reduces their likelihood of being alite pay into formal contributory
social insurance schemes. Their role as care-gimeens they disproportionately take
up the slack following cuts in services, and cuischild benefit and pensions.
Increasing claims on their times could also crdatéher difficulties in complying
with conditionalities for social security paymemsisch as actively looking for work.
Financial pressure at home and in the community alan increase societal and

domestic violencé>®

These cut backs are all the more the poighant sinceg times of financial crisis
people are in greater need of protection. Increapoverty and decreasing social
protection has led tonany people using, and often exhausting, detrinhaxtping
strategies such as removing children from schoowtwk, reducing number and
guality of meals, women giving their share of tbed to children and/or the men in
the household, selling assets such as land anstdiske’®’ This reduces their chances

of escaping poverty in the long run.

4.3 Core obligations to implement the right to sociaaurity during times of crisis

The CESCR has established that even in times &tulily, states have immediate
core obligations regardless of resources and/@ l&fvdevelopment. Though different
terms have been used such as immediate or spebligations, the general consensus

is that“resource scarcity does not relieve states of rem@nimum obligations in

*5Aldo Cariari et al ‘Bringing Human Rights to BearTimes of Crisis, A human rights analysis of
government response to the economic cr{gisVID, ESCR-NET, CESR, Center of Concern, 2010)
<https://docs.escr-net.org/usr_doc/HRResponsestuEeis Final.pdf> accessed 8 June 2014, p. 4.
See also UNHRC ‘Report of the Working Group onitfseie of discrimination against women in law
and in practice’ (2014) UN Doc. A/HRC/26/39, pafa 2

¢ Claire Renzetti, ‘Economic Stress and Domestidafioe? (University of KentuckZenter for
Research on Violence Against Women 2009)
<http://uknowledge.uky.edu/cgi/viewcontent.cgidet-1000&context=crvaw_reports> accessed 10
December 2011.

*"UNHRC (Independent Expert on the question of hurigius and extreme povert{) 10), para 33.
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respect of the implementation of economic, sociatl @ultural rights>*® This
includes ensuring minimum essential lev&ls non-discrimination; protection of
vulnerable populations; taking steps (adopting mognes or plans of action, and

establishing and maintaining system of indicatoms enchmarks)>°

4.3.1. Minimum essential levels

During the financial crisis, organisations have woented rising homelessness, rent
arrears malnutrition rates and use of food banKksat&ibuted to cuts in social
security>®* While these indicate that some people do not leameeigh to survive, is it
enough to conclude that states have violated thigiigations to ensure minimum
essential levels? As with many other rights, thieas only been limited work in
establishing the minimum essential levels of tigatrio social security, and so far, the
CESCR has rarely found violations of the minimursegsial levels even when people

are starving®

The first key question is how much should the biégmeshould be to meet the
minimum essential level. As Chapter 3 demonstraael@guacy is a key part of the
content of the right to social security, and stagiesuld do clear needs-assessments
based on the work of relevant social organisatiand the decisions of relevant
judicial bodies. However, what is the differencéween adequate levels as part of the
full implementation of human rights, and minimunsestial levels? To determine
this, it is useful to look at the work of Bilchitile identified “two different thresholds
of urgency”; the first one being free from thretissurvival, which would essentially
be the minimum essential level, and the secondgheim situation that allows people
to flourish and achieve their goafS.In illustrating this Bilchitz, notes the ruling of
the Indian Supreme Court Bhantistar Builders v. Narayan Khimalal Totartieat
the human being requires ‘suitable accommodatioieiwdvould allow him to grow in

*%8|nternational Commission of Juridtéaastricht Guidelines on Violations of Economicgi@band
Cultural Rights(adopted 26 January 1997) <www.refworld.org/do@aid5730.html> accessed 10
February 2010.

*9CESCR ‘An evaluation of the obligation to take stépthe maximum of available resources under
an optional protocol to the covenant’ (2007) UN DBAC.12/2007/1, para 4.

%0 CESCR ‘General Comment 14: Right to Health’ (2000) Doc. E/C.12/2000/4, para 43f
*!Rachel Loopstra et al ‘Austerity, sanctions, arelribe of food banks in the UK2015) British
Medical Journal.

*2Mueller (n 305), p. 79

*53Bilchitz (n 439), p. 187-8.
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every aspect — physical, moral and intellectua® Bilchitz observed that "this in
turn would naturally involve providing a much maetensive form of housing than
that required to meet the minimum interest”.... alifjo he also notes that “the Indian
supreme court has not draw(n) the distinction betweninimal and maximal

interests.®®®

This chapter builds on Bilchitz’'s analogy, and refeees several court decisions, to
suggest that the minimum essential level shoulowafor survival_with dignity.On
this basis there could be two levels of adequadk thie right to social security: one
preventing deprivation and guaranteeing dignityd #me second going further and
allowing people to move out of poverty. In partnfercing this, several courts have
ruled that depriving people of the basic assistanceover essential needs such as
food and shelter violates civil and political rightcluding the right to be free from
inhuman and degrading treatmé®To prevent such deprivation and protect dignity,
there must be security that all basic needs wilingt over time. However there may
be differing views over what constitutes basic seaspecially those that go beyond
survival and cover socially determined needs tlei Bnsure dignity such as access to
the Internet and cultural participation. Full implentation of the right to social
security would include measures that allow peoplgraduate from poverty (allowing
people to achieve their goals) such as accessainirtg and further education
facilities, and enabling them to live in housing pmosperous areas with good

employment rates.

The CESCR has rarely gone beyond recognizing the¢rgments must ensure that
the amount of social security provided covers basiwival needs. It stipulates that
the minimum essential level of the right to sosturity must enable individuals and
families to acquire at least essential health daasic shelter and housing, water and

*%4Shantistar Builders v. Narayan Khimalal Totafi®90] 1 SCC 520 (Supreme Court of India, Civil
Appeal No. 2598/1989).

*%Bilchitz (n 439), p. 188.

%% |n 2005 theUK House of Lords for instance noted that sincduasyseekers were prevented from
working while their application was being processethilure to provide support could therefore
expose the claimants to the risk of being homedesgthout access to adequate food, thus creating a
Article 3 violation. R (Limbuela) v. Secretary of State for the Homeabepent[2006] 1 AC 396

(UKHL 66).
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sanitation, food stuffs and the basic forms of etioa®®’ To further concretely
determine the minimum essential amount of benefiied awarded, governments must
examine at a local level what is considered asnéisgeln some areas minimally
acceptable housing will differ from country to cayn Similarly with regards to food,
there may be differences about what is viewed a&sjmte. What quality of food
should people be able to accesgfain governmentsan draw on the work of local
and national organisations as well as data suginies indexes that accurately reflect
the price of essential goods and services. Sewegahisations have observed how a
healthy diet can be expensive and that therefarinwsocial benefits and rises in the
price of health foods risks resulting in many peogbarticularly in industrialised
countries, eating cheaper unhealthy f8%dThis causes health problems and further

worsens their poverty, marginalization and stigsaiion.

Since many of these basic survival needs are meubiicly available services such
as health and education either through universabimeted schemes. Such services
must also be accessible to those in povestyshrined as a right in law, and
accompanied by appropriate monitoring and accoilittelmechanisnt® Any
change in these services or difficulties accessiegn would significantly undermine
the level of social security received. The Germaddfal Constitutional Court
(GFCC) recognized that “a person in need of assistanay not be referred to
voluntary benefits of the state or of third partrdsose provision is not guaranteed by
a subjective right of the person in need of asstst2®’® This means that the existence
of non-guaranteed services such as food banks tdrenoegarded as part of the
fulfillment of the right to social security. Theege also many examples of universal
services not being accessible to those in povértindia, for instance, hospitals have

been noted for refusing to treat women living irvgay despite relevant legislation

57 CESCR ‘General Comment 19: The Right to Sociauig¢ (2008) UN Doc. E/C.12/GC/19. para
59a.

*%8\iggins, Steve and Sharada Keats ‘The rising cbattealthy diet: changing relative prices of
foods in high-income and emerging economies’ (CeasdDevelopment Institute London, 2015)
<www.odi.org/publications/8877-rising-cost-healttigt-changing-relative-prices-foods-high-income-
emerging-economies> accessed 10 January 2017.

*¥The ILO protection floor recognises that accessoitial security must include universal access to
essential affordable social services in the aréasalth, water and sanitation, education, houaimdy
others defined according to national priorities.

"% German Federal Constitutional Court (BVerfG) Judghrof the First Senate of 18 July 2012 — 1
BvL 10/10 — paras (1-110), para 67. See also Gefraderal Constitutional Court (BVerfG), Judgment
of the First Senate of 9 February 2010 — 1 BvL H(Qfaras. 1-220, para 136.
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protecting their right to free healthcare, oftecdaese of administrative challenges and
a lack of relevant identificatio* To address this, in 2010 the Delhi High Court
called on the Indian Government to expand the sadpentittement schemes and
immediately improve its referral systéff. It also required the Government to

regularly report on this to help ensure accounitgtir its actions>’

The minimum essential levels of social security tralso go beyond meeting basic
survival needs to ensuring access to justice anerow socially determined needs
such as minimal cultural, religious and social ipgration. Many courts, including the
GFCC have considered this as vital to survive gnity.>”* While the GFCC did not
go further to fully define the content of a submmte minimum, other courts have
provided more details. As noted in Chapter 3, ii€2¢he UK High Court ruled that
the Government’s decision to freeze the level qipsut for destitute asylum seekers
in the UK was irrational for failing to take int@@unt amongst other things the cost
of maintaining interpersonal relationships and aimum level of participation in
social, cultural and religious lif€> It also noted that the Government failed to
consider whether the following were essential bvireeds: Travel by public transport
to attend appointments with legal advisors, whéie s not covered by legal aid;
telephone calls to maintain contact with familiesl degal representatives, and for
necessary communication to progress their asyluaimsl such as with legal
representatives, witnesses and others who may ke tabassist with obtaining
evidence in relation to the claim; and writing nmetls where necessary for

communication and for the education of childréh.

*"1Shivani Chaudhry, Amita Joseph, Indu Prakesh angiSiViolence and Violations: The Reality of
Homelessness Women in India’ (New Delhi, 2014)

<http://hirn.org.inf/documents/Violence _and_Violatso Homeless_Women_in_India_2014.pdf >
accessed 4 May 2016), p. 14.

"2 axmi Mandal v. Deen Dayal Hari Nagar Hospital & ©§2010] INDLHC 2983 (High Court of
Delhi, WP (C) 8853/2008).

>31pid.

*"*When examining the constitutionality of a reductinrsocial security for the unemployed and their
dependents, the German Constitutional Court in 2@ that under Articles 1(1) (human dignity) and
20(1) (the principle of the social welfare staté)ie Basic Law, persons cannot be reduced to an
economically demeaning existence by the provisianadequate welfare. Welfare must therefore
cover the necessities of a dignified life “to epehnson in need of assistance the material prerigsgiis
which are indispensable for his or her physicastexice and for a minimum of participation in sqcial
cultural and political life. See German Federal €iational Court (BVerfG), Judgment of the First
Senate of 9 February 2010 — 1 BvL 1/09 — paraQ.-2

*R. Refugee Action) v. Secretary of State for the HDepEartmen{2014] D WLR 089 (EWHC

1033 (Admin).

> 1bid.
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Again this would differ according to context. Fastance in some societies access to
e-mail and the internet would be vital and prevdisproportionate disadvantage or
marginalization, in other societies where coverag®ew there is no disadvantage in
not having it. Building on both the jurisprudencé amurts and work of social
organisations (as explained in Chapter 3), thersoigeason why the CESCR can
provide guidance both on the type of things thaiusth be included and in calling on
states to employ methodology such as public coasoitts on items that may be less

straightforward.

There is also confusion about what contingenciecuestances) the minimum
essential levels must cover. While the CESCR lytiatipulates that states must
cover all nine contingencies as specified in ILOn@mtion 102/ (health care,
sickness, old age, unemployment, employment inj@iaynily and child support,
maternity, disability, and survivors and orphanghen ensuring minimum essential
levels, it specified that if this is not possiblafter a wide process of consultation” the
state must “select a core group of social risks emdtingencies®® This in part
echoes ILO Convention 102 that obligates statggstocover three contingencies and
a certain percentage of the population beforeicatibn. As has been discussed in
Chapter 3, the CESCR’s emphasis on these nineng@micies fails to incorporate the
social assistance function of social securityufjgests that entitlement is based on the
contingency incurred rather than need, and woullvdemany people without
protection, and risks violating both the right til security and other human rights.
This is further exacerbated by the CESCR’s proptisa! states could start with just
cover “a core group of social risks and contingesiti’® This also now runs counter
to the position of the ILO with its endorsementlué universal social protection floor
that calls on states to ensure for all basic seaalrity over the life cycle.

4.3.2. Non-discrimination and substantive equality

Ensuring non-discrimination and equality is ofteerqeived as an immediate

>"7|LO Convention 102: Social Security (Minimum Stari$) (35th session of the International Labour
Conference 28 June 1952, entered into force ongit 2055).

"8 CESCR ‘General Comment 19: The Right to Sociau8sc (2008) UN Doc. E/C.12/GC/19, para
4(b).

" bid.
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obligation focusing on guaranteeing it in 2R However, this is an
oversimplification. It requires states to go beyoadsuring equality and non-
discrimination ‘in law’ to ensuring it ‘in fact’. & noted in Chapter 3 thigquires
states to remedy the causes of “unequal outconmes’can run deép' and address
the real impediments preventing certain personsi fewcessing and enjoying their
human rights, which in turn requires positive oatigns and resources. As Freeman

notes

“... where discrimination is deeply embedded in sggievhich is in the case
almost everywhere in the world, it is hard to seevhhere could be a realistic
alternative to progressive realization, even ifisitreasonable to demand that

progress be an urgent policy priotit??

More recently Ratjen and Stija observétese tensions (between immediate and
progressive) warrant consideration when defining Htope of obligations under
Article 2(2).783

The CESCR’s General Comment 20 on non-discriminaténd its concluding
observations implicitly recognise that resourcesl dime are needed to realize
substantive non-discrimination and equality asltscon states to immediately “adopt

the necessary measures to prevent, diminish amihelie the conditions and attitudes

which cause and perpetuate substantive or de-tistoimination.®®* This differs to
states’ obligations to immediately ensude-jure equality. Sepulveda similarly
concludes “that the principle of non-discriminationinclude the duty to take

immediate steps to eliminate de facto discrimimaiio the enjoyment of economic,

*% Fredman notes that the USA, Canada and UK alserstahd equality as preventing discrimination
on the grounds of race, gender or other statusersihan addressing structural inequalities. See
Fredman (n 510), p. 427.

81| angford (n 476), p. 30.

*82 Michael Freeman, ‘Conclusion: Reflections on thedry and Practice of Economic and Social
Rights’in Lanse Minkler (edyhe State of Economic and Social Human Rights: &l6lverview.
(Cambridge University Press 2013), pp. 365-38380.

*35andraRatjen and Manav Satuja ‘Realising Economic, Samial Cultural Rights for Allin Eibe
Riedal, Gilles Giacca, and Christophe Golay, (eBlsgnomic, Social and Cultural Rights in
International Law Contemporary issues and challer{@xford University Press 2014), pp. 111-131, p.
115

*84CESCR ‘General Comment 20: Non-discrimination immic, Social and Cultural Rights’ (2009)
UN Doc. E/C.12/GC/20, para 8.
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social and cultural rights® However there has been no further clarificationidrat
this means with regards to maximum available resgyr and again domestic
litigation provide little guidance. Most of the fesases requiring positive measures
and programmes to meet the needs of disadvantagadsgand to ensure substantive
equality have tended to be cases where the breagvere or has only involved small
proportion of the budget such as in fdridge v. British Columbigase>®®

This relationship is particularly pertinent for thght to social security. Unlike most
other rights, ensuring the right to social secufay all, bothde factoandde jure,
requires positive measures and resources. Guanagtée jure non-discrimination
and equality usually requires increasing coveragd therefore expenditure yet
leaving people without not only violates the rigihisocial security but can also violate
other human rights such as the right to life arel right to be free from degrading
treatment®’ Moreover, the right to social security is also eams of implementing
ensuring equality through income redistributt8fiThis was noted earlier in Chapter
3, which observed that an adequate social sectetps people “graduate from
poverty, as part of states’ obligations to ensugstantive equality.” Furthermore, as
Craven notes “efforts to maximise equality of ogpoity have commonly involved
the imposition of redistributionist taxation poési for the advancement of vulnerable

and disadvantaged groups in sociefy.”

The financial crisis of 2008 demonstrates the rteddrther elucidate the relationship
between the maximum available resources and thgatioin to ensure substantive
non-discrimination. Human rights mechanisms cleatipulate that “... scarcity of
resources in times of economic hardship is not eceable justification for
discriminatory measures or failing to implement i-aigcrimination policies®®
However since 2008, states claiming a lack of reses) have not only failed to

implement anti-discrimination policies that competes for the disproportionate

*535epulveda(n 117), p. 397.

88| angford(n 188), p. 106.

7R (Limbuela) v. Secretary of State for the Homeabtapent[2006] 1 AC 396 (UKHL 66).
*88ThandikaMkandawire, ‘Social Policy in a Development Contdgocial Policy and Development
Programme Paper No 7, UNRISD 2001.

%89 MatthewCraven,The International Covenant on Economic, Social @adtural Rights, A
Perspective on its Developmédfixford University Press 1995), p. 157.

*OUNHRC (Independent Expert on the question of hurigiuts and extreme povert{f) 10), paras 21,
22,23 and 24.
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effects of the crisis on different groups and easubstantive equalitthey have also
implemented directly and indirectly discriminatomyeasures?* Coverage has been
reduced with certain groups being directly discnated against such as migrants,
refugees and asylum seek&fsPeople have also been indirectly discriminatedresga
by inter alia harsher conditionality requirements making it idifft for those with
limited education, access to computers and ITsskithongst other things to comply.
Through discrimination certain groups (such as wanmacial and ethnic minorities,
and unskilled workers) are also more likely to suffrom unemployment and
therefore be particularly targeted by social séguuts. They are also more likely to
be experiencing lower and/or irregular wages ang tma unable to contribute to
social insurance schemes. As noted by severalngasibcial organisations these
austerity measures taken during the financial crisave resulted in considerably
exacerbating inequalifyj>Despite a person’s socio-economic status beinglailgted
grounds for discrimination, be it direct or inditeGovernments are yet to see these

measures taken as a discrimination issue. As RatjdrBatija note

“While it is reasonably well accepted that one dHonot treat someone
differently because of the colour of his or hemgki is still beyond most States
and many societies... to recognize the same acceptablaracter of

discrimination against people who have been fotodd/e on the street or work

in insecure workplaces™

Building on previous analysis, it is clear that iyeme must have minimum essential
levels of social security, without which people Wwbbe left without to such a degree
it could constitute degrading treatment. This wonldstly be met through the state
providing social assistance to all those in ne¢ateS must also immediately take the
necessary measures directed towards realisingduihlity both though improving the

level of social security (including assistance)ao amount that allows those in

poverty to escape their situation, and taking pasiimeasures to improve access

particularly to social insurance. This can inclua@roving wages to enable everyone,

*1WwayandStanton(n 2),

*92ps discussed in Chapter 5, the UK Coalition Goveentithanged eligibility requirements for
migrants.

*30Oxfam(n 75).

*%“RatjenandSatuja(n 583), p. 112.
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without discrimination, to contribute to insuransehemes, as well as specific
measures to ensure that women in particular casrcatheir own regulated social

insurance schemes.

4.3.3. Protection of the most vulnerable: determing those in need

‘Protection of the vulnerable’ is a well-establidhgrinciple under human rights law
particularly linked to ensuring full equality® This remains even when resources are
apparently limited. The CESCR clearly states thattimes of resource constraints”,
the most vulnerable and disadvantaged members @étgomust be protected®
However despite being recognised by the High Comioner for Human Rights, as
one of the main means of protecting the most valler during such times as the
2008 financial crisi§?’ government cutbacks in social security and reassjve
taxation have disproportionately affected the nmatginalised and excluded. Ratjen
and Stija note

“in a time where the scarcity of resources is usgdstify all manners of policies,
states have been quick to cut public spending aoilsexpenditure, rather than

concentrating resources on the protection of thosst at risk.”®

While states are claiming they are targeting tkerial security/assistance to ensure
that the vulnerable receive what they need, peogtfefall through the gaps causing

exclusion errorg®®

In times of financial crisis, governments have ¢gfly emphasised the need to
improve targeting to ensure that social securityu@ly social assistance) goes to

those most in need. Already before the financiaisrgovernments were targeting

%% CESCR ‘General Comment 4: The Right to Adequatesiy’ (1991) UN Doc. E/1992/23, para
11. The Guiding Principles on Extreme Poverty andnian Rights urges states “When designing and
implementing public policies and allocating res@sc... accord due priority to the human rights of
the most disadvantaged groups, especially persgng In extreme poverty”. SE@NHRC (Special
Rapporteur on the question of extreme poverty amdam rights)n 273), para 51.

*®CESCR ‘General Comment 3: The nature of Statesegasbligations (Art. 2, para.1)’ (199@N.
Doc. E/1991/23, para 12.

9" UNHRC ‘Report of the Office of the United NatioHigh Commissioner for Human Rights on the
impact of the global economic and financial criseghe realization of all human rights and on pulssi
actions to alleviate it' (2010) UN Doc. A/HRC/13/38

*®Ratjenand Satuja(n 583).

*¥UNHRC (Independent Expert on the question of hurigiuts and extreme povert{ 435).
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most forms of social security, determining who viasieed either by means testing
people (test of income, though some also includes tef assets or capital) or seeing if
people meet certain criteria such as being uneregloynd thus receiving

unemployment benefit or being elderly and receiypegsions. During the financial

crisis, however, states have increased this tagdty introducing stricter criteria

including for those with disabilities and/or unewy®d receiving benefits. In other

cases, Governments have started introducing nebidty rules to benefits that had

before been universally provided such as the movadans test child-benefit in the
UK.6OO

However this increased targeting will most likegatl to more and more exclusion
errors, and thereby discrimination. Despite seemauaginter-intuitive increased
targeting may not always the best use of resoues.more targeting there is the
more expensive it can be and the more likely it m@ult in the exclusion of people in
need. As the former Independent Expert on humamtsignd extreme poverty has
warned while targeting mechanisms may be seen 3s afareaching the most
vulnerable and disadvantaged groups, implementmgneome- or poverty-targeted
system introduces exclusion errors' due to the ¢exitp of selecting beneficiarié8’
Moreover, as already discussed, those excludedfeee the most vulnerable as they
will find it the most difficult to claim for theirinclusion and challenge adverse

decision$??

It is difficult to determine who is in need. Theseanot usually a coherent, uniform
group. There are varying degrees of need and \alilgy with blurred lines between
them, and it is also not always easy to identikysth experiencing the most extreme
poverty and deprivation. There are persons thatndo fit these situations (or
contingencies) yet still in need. For instancereasingly those working in both
formal and informal sectors require assistatic&®egarding means testing, questions

include where you draw the line; wherever you diavthose people earning just

%9 n January 2013 the UK started means-testing teraéne eligibility for child-benefit. This was
previously provided universally for people withichéen. This is further discussed in Chapter 5.

%1 UNHRC (Independent Expert on the question of hunigtits and extreme poverty) (n 435), para
66.

892 |pid.

#3Gwyn Topsham ‘Record numbers of working familiepaverty due to low-paid jobThe
Guardian (London, 24 November 2014) <www.theguardian.coeigty/2014/nov/24/record-
numbers-working-families-poverty-joseph-rowntreexidation> accessed 30 November 2014.
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above it will lose out despite being only very niaafly better off®®* Minimum
income criteria also affects households and indiaigl differently. Those with more
children are particularly affected, this in turnfeats families and individuals
belonging to different religious groups where largemilies are more common.
Increasing targeting when more and more people iareneed due to rising
unemployment results in more people falling throtlghnet, and increasing exclusion

errors.

Despite making frequent reference to vulnerableuggosuch as migrants, asylum
seekers, persons with disabilities, and more réceotio-economic status including
those living in poverty, the CESCR *“has not as etvided a coherent rational or
framework for conceptualising vulnerability, nor shat provided criteria for
identifying which individuals or groups may be cmlesed disadvantaged or
vulnerable in general or specific contexd®'While this could vary, depending on the
particular domestic conte®® in practice a lack of guidance can allow statesviade
their responsibilities. In justifying cutbacks, nyagovernments for instance are
deliberately confusing who is vulnerable, usinggsies such as the deserving poor
(thereby suggesting there are undeserving pood/oarbenefit tourism (suggesting
that citizens from relatively new EU countries wilove to richer ones to claim
benefits). Reinforcing this, governments are impgsncreasingly tougher conditions
such as requiring people to attend more intervieitis the job centre and/or apply for
a minimum number of jobs each week with heavy sanstfor non-compliance to
“assure the public that only the ‘deserving’ poce geceiving support®™®” However,
those in poverty are more likely to have problemms complying with such
conditionalities. Many have limited IT skills, ecaton and access to internet, and be

disadvantaged in finding employméfit.

%This is illustrated by the discussions in the UKtba new development of means testing to
determine eligibility for child benefit. This isstiussed further in Chapter 5. See also Fawcete§oci
‘The Impact of Austerity on Women’ Fawcett Sociétylicy Briefing (London 2012)
<www.fawcettsociety.org.uk/wp-content/uploads/2@P3T he-Impact-of-Austerity-on-Women-19th-
March-2012.pdf> accessed 1 April 2013.

8% RatjenandSatuja(n 583), p. 116.

6% poife Nolan and Mira Dutschke ‘Article 2(1) ICESGRd states parties' obligations: whither the
budget?’(2010) 3European Human Rights Law Review

97 General Assembly ‘Report of the Independent Expertthe question of human rights and extreme
poverty (Magdalena Sepulveda)’ (2011) UN Doc. AX&%, para 53.

%8 CAB Scotland ‘Offline and left behind, digital dmsion amongst Scotland’s CAB clients’
(Edinburgh 2013)
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The protection of the vulnerable must not be usedraexcuse for increased targeting
which can result in ever-decreasing circles thastantially raise the risk of exclusion
errors. To ensure the protection of the vulnerafieernments need to take as much
of an inclusive approach as possible including cedy targeting even if this is
politically unpopular or disadvantageous. This igre more necessary during a

financial crisis when people are more likely toith@eed.

4.3.4. Take deliberate and targeted steps includinprogramme of action
As discussed in Chapter 2, Article 2(1) stipuldtes states are immediately obligated

to take steps to progressively realize the righgdaial security. As an initial step they
must develop a Programme or Plan of Action thatidates how the state will achieve
this over time. Again the CESCR has reiterated thigtis an immediate obligation,
irrespective of resourc®’ yet also clarifies that the type of steps to Heemaare
resource dependent. Given this Ssenyonjo notes ¢iear that the Covenant does not
make an absurd demand — a state is not requiradk®® steps beyond what its
available resources permf!® As noted in Chapter 2 this approach ignahesrole of

states in determining resources/fiscal spate.

Like with other rights, CESCR has gone little beyaelling states to draw up a
Programme or Plan of Action on realizing the rightsocial security. The General
Comment on the right to social security recogntbas 'The duty to take steps clearly
imposes on States Parties an obligation to adogptianal strategy and plan of action
to realize the right to social security, unless $itiate Party can clearly show that it has
a comprehensive social security system in placethadit “reviews it regularly to
ensure that it is consistent with the right to absecurity”®*? While it is not up to the
CESCR to elucidate all steps, it can provide marglance on what is expected,

including raising the necessary revenue.

<www.cas.org.uk/system/files/publications/OFFLINEIAND%20LEFT%20BEHIND%20INDESIG

N.pdf> accessed 5 June 2014.

89 CESCR ‘General Comment 3: The nature of Statetiepasbligations (Art. 2, para.1)’ (1990) UN

Doc. E/1991/23, para 11.

®19Ssenyonjd¢n 287), p. 980.

SLUNCTAD(n 77).

#12CESCR ‘General Comment 19: The Right to Social 88¢(2008) UN Doc. E/C.12/GC/19, para
68.
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CESCR should firstly clarify what full implementati of the right to social security
looks like, i.e. everyone in need having accessadequate social security that
provides for a life in dignity and allows peoplegimduate from poverty, and the main
stages to achieving this. In the past, one key comapt of the progressive
implementation was continuingly increasing the namé&ontingencies covered. ILO
Convention 102 for instance contains flexibilityactes that allowed states to
gradually achieve universal coverage by increashe contingencies coverétf
Upon ratifying states must accept as a minimum deec three out of the nine
branches of social security, with at least onehoté three branches covering a long-
term contingency or unemployment and with a viewextending coverage to other
contingencies at a further stage (Article®®)This approach is also implicitly
suggested by the CESCR, by its stipulation thatestaif unable to immediately
provide for all contingencies, “after a wide prosed consultation” must “select a
core group of social risks and contingenci¥s.However this would leave many

without, and would violate both the right to so@aturity and other rights.

Instead, as has already been recognised in thipt@hparticularly regarding states’
obligations to ensure substantive non-discrimimatietates should first ensure a
minimum essential level for all in need, and thesvento full implementation. This is
supported by the ILO’s new approach. While the Ik @istruments do not refer to
taking steps, they have specified a hierarchy dfoacto be taken to ensure
compliance with the Social Protection Floor. Th®lbas developed the horizontal
and vertical progression, likening it to a staie#8 The first horizontal dimension is
concerned with extending income security and actedsealth care to the entire
population, with thesecond dimension (vertical), being to provide higleels of
income security and access to higher quality hecdtte at levels that protect the
standard of living of individuals and families, evehen faced with fundamental life
contingencies such as unemployment, ill healthalidity, loss of breadwinner and

old age®’

®13|LO ‘Setting Social Security Standards in a GloBatiety’ (International Labour Office Geneva
2008), p. 10.

Ipid., p. 10.

61> CESCR ‘General Comment 19: The Right to Sociau8gc (2008) UN Doc. E/C.12/GC/19, para
59 (a).

1.0 (n 9), p.18.

7 |bid, p. 46.
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As established in Chapter 2, the Programme of Actimst also incorporate details
about how this progression towards full implemeatatwill be funded. The ILO
suggests that a checklist of components for a maftistrategy may include: (1) tax
reforms to increase fiscal resources including, particular, enhancing the
effectiveness and efficiency of tax collection; (@adual increase in social spending
as a proportion of GDP and as a proportion of tefnding; (3) redistribution
between social policy areas to refocus expenditmmemost urgent needs; (4)
refocusing spending within social sectors and padiceas to make certain spending
more progressive and more effective in combatingepy and vulnerability 2 While
the CESCR has already asked questions such asewlstdies can maintain effective
social security systen?s? it should go further and ask states how they anelihg the
progressive realization of the right to social ségu Both Chapters 2 and 3, in
particular the latter’'s section on sustainabilitgn provide further guidance in this

regard.

During the financial crisis, however, governmentppear to have focused
predominantly on developing programmes/plans ofoacto address the national
deficit®? Instead they should be identifying how and plagnto secure social

security for those in need despite the financigi€and the budget deficit.

4.3.5. Non - retrogression
The duty to progressively fulfil economic, sociahdacultural rights implies a

prohibition of deliberately retrogressive measueasept when justified by certain
strict criteria. As section 4.2 of this chaptercdisses further, such measures are rarely

permissible even during times of financial crisis.

As determined in Chapter 2, a retrogression irritit@ to social security is any action
that has a sustained impact on, or jeopardiseydhkzation of the right to social
security; and/or lead to an unreasonable impact on already acquired social security

rights. As noted in Chapter 2 the inclusion of jalise reflects the CESCR’s

®18 |pid., p. 30.

*9CESCR ‘Summary Records on Belgium’ (2007) UN Do€.E2/2007/SR.41.

52peter Guest ‘Cameron Insists on Sticking to 'PlaButs For Deficit ReductiorThe Huffington
Post(31 October 2011) <www.huffingtonpost.co.uk/2011 A1 /cameron-government-will-
s_n_1066768.html> accessed 21 March 2016.
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concluding observations and some national coursers, and helps address the grey
area between a violation of a right and actionpaedising its realisation. It also
ensures forward-looking policies that do not juspsat the minimum essential levels,
and reinforces the obligation of states to ensures@abling environment for the

progressive realization of human rights.

As highlighted previously, the CESCR appears vetyatant to regard anything as
retrogressive. Nolan, Lusiani and Courtis have ehétbat “this has included situations
in which states have engaged in extensive cutbszkbeir social and economic
programmes in the context of financial or econoanisis.”®?* One example regarding
the right to social security that the CESCR dehbaly labelled as retrogressive was
regarding measures taken by the Canadian Governmé®95 when it replaced the
Canada Assistance Plan (Plan) with the CanadalHaal Social Transfer (CHST).
This eliminated the national standards set by the Br social welfare, and reduced
the amount of cash transfer payments provided &o plovinces to cover social
assistancé®?In reaching its conclusion, the CESCR discussedthdr the Plan
constituted a standard before being replaced bCH8T, and therefore whether the
CHST represented a lowering of stand&fd#\ccording to the CESCR, it could only
be regarded as a retrogression if there had beemesing of standard®*

The example above does meet the criteria of hakadya sustained impact on the
enjoyment of the right to social security. Howevdlre CESCR can regard other
measures as regressive, such raductions in budgets for welfare and social
programmes, or labour reforms making it harderpieople to contribute to insurance
schemes, if they threaten the right to social sgcand alternative or mitigating
measures have not been taken. This approach atleev€ESCR or other judicial
bodies to expand its dialogue to ask for justifaas and more explanations regarding
the change or deviation from the Plan or Progranohéction. Using the due

diligence principle, it can ask what efforts a goweent has taken to avoid taking

2!Nolan, LusianiandCourtis (n 320),p. 126.

622 CESCR ‘Concluding Observations on Canada’ (1999)d. E/1999/22, para 394.

62Sepulveda(n 117), p. 326.

24|bid. As Sepulveda notes, the Canadian represeeatdéfended its policy change by arguing that the
Plan did not establish a certain level of finaneissistance, and since it had not established any
standards then the CHST could not be considereagresssive as it did not constitute a loss of
standards.
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these measures in the first place, how their likelgact has been estimated, such as
conducting full human rights impact assessmentd, sarbsequently mitigated. The
last part is key since, as Liebenburg notes, “Tég ¢onsideration in this context is
likely to be the adequacy of any alternative systewh social support which the
government may put in place in the context of ttedisg downof a particular social
security programme®® As discussed in Chapter 2 using the programmear of
action as a guide in this regard helps determirage stesponsibility and the

‘deliberateness’ of measures.

4.4. The financial crisis and general obligationsider the ICESCR: Can states

escape their obligations to implement the rightdocial security?

With governments cutting social security coveragel #vels, that could include
violations of core obligations and certainly nomamiance with the progressive
realisation obligation, it is apparent states ays¢ to avoid their obligations. They
often claim that it is not possible to do more sdhe current economic climate, or
likening the situation to a war thereby implicidyggesting that derogation from core
principles and standards may be need@eiven this, human rights advocates must
determine whether the measures are legal or leggigimnder the ICESCR rather than

just focusing on how decisions about the cuts gshbalmade and their transparency.

4.4.1. The financial crisis and non-derogation of rights

With manygovernments using language of an emergency suahresincing ‘war on
excessive spending’ to justify austerity measurespgrdize and violate full
implementation, and in some cases even minimumngakdevels of the right to
social security, it is necessary to examine therdgxio which states can derogate, i.e.
suspend substantive guarantees for rights undelGESCR. UK Prime Minister

Cameron for instance has stated

82>sandrd.iebenberg, ‘The judicial enforcement of socialséty rights in South Africa: Enhancing
accountability for the basic needs of the pooiEibe Riedal, (ed.$ocial Security as a Human Right:
Drafting a General Comment on Article 9 ICESCR m8dChallenge&Springer-Verlag 2006), pp. 69—
90, p. 80.

626 BBC ‘PM to crack down on time-wasting' appeBRC, (London, 19 November 2012) <www.bbc.com/news/uk-
poliics-20389297 > accessed 21 March 2@ée alsAdam WagnefA War on Judicial

Review? [updatedlUK Human Rights Blo@_ondon, 19 November 2012)
<https://ukhumanrightsblog.com/2012/11/19/a-warjadticial-review/> accessed 3 May 2016.
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“When this country was at war in the 40s, Whitehaltlerwent a revolution. ...
everything was thrown at ‘the overriding purposé’ leating Hitler. ... this
country is in the economic equivalent of war todagnd we need the same spirit.
We need to forget about crossing every ‘t” andidgtevery ‘i’ — and we need to

throw everything we’ve got at winning in this gldbace.”®?’

In this regard, he also committed to ending "edquaipact assessments” that must be
carried out when new policy or legislation is imtuged, contending that this
"bureaucratic nonsense" was not necessary to egsthre rights of different sexes,
races and religions were uph&ff While this was made in respect to judicial review,
it was clear from the statement that he likenedhenuc recession to a war and argued

that it warrants suspension of normal guarantees.

Under the ICCPRstates can derogate from their obligationsswspend the current
substantive guarantees for the rights under thee@amv®*® Any derogation must be
temporary (life of the emergency), strictly necegsanon-discriminatory, and
proportional, i.e. stands in a reasonable relahignso the gravity of the emergency
threatening the life of the natiéi’ However under ICESCR there is no explicit
provision for derogation. Article 4 focuses solelylimitations, and under Article 2(1)
the CESCR has focused on examining when a statetakayretrogressive measures

(steps backward) when facing resource constr&ints.

This lack of an explicit derogations clause clotiils issue of whether and the extent
to which states are legally allowed to deviate fitwir obligations under the ICESCR
both regarding what actions are justified undetatesof emergency and whether a

financial crisis constitutes an emergency. While thck of clause has led some

®27|pid.

®28|pid.

2% Article 4 of the ICCPR states: “in times of pubdimergency which threatens the life of the nation
and the existence of which is officially proclaimélge States Parties to the Present Covenant (ICCPR
may take measures derogating from their obligatiorder the present Covenant to the extent strictly
required by the exigencies of the situation, predithat such measures are not inconsistent with the
obligations under international law and do not imeadiscrimination solely on the ground of race,
colour, sex, language, religion or social origin.”

839The ECtHR defined a “public emergency threatenhmglife of a nation” as an “exceptional
situation of crisis or emergency which affectswi®le population and constitutes a threat to the
organized life of the community of which the stpsety is composedS3eeLawless v. IrelandNo 3)
(1961)1 EHRR 15.

®IMueller (n 302).
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commentators to assert that economic and sociksrigre non-derogablé*? in
practice the CESCR has been far from conclusivéhisnmatter. As already noted, it
uses the wordnon-derogablefor states’ obligations to ensure minimum core

obligations®?

yet also stipulates conditions under which statesy excuse
implementation such as level of development andcentry’s current economic
situation, in particular whether the country waslengoing a period of economic
recession. This suggests that under some circunestathe obligation to ensure
minimum essential levels iderogabe®** Moreover by only referring to theon-
derogabilityof minimum essential levels, does this mean thidtrhplementation is in
fact derogabl® This question does not apply to civil and pdiitticights since the
ICCPR only distinguishes between compliance ancilaré to do so which is a
violation. There is no partial implementation ag BESCR seems to suggest with
economic and social rights. The CESCR also impfigtiggest thenon-derogability
of other obligations (such as to take steps, nsoraination) using language such as
‘immediately’ and/or ‘regardless of resources’. Bahis mean they too amon-

derogabl&

One question to consider is whether a state cam @dorce majeureor exceptional
threat when experiencing an economic crisis. Do@ez@ssion represent an existential
threat i.e. does it threaten the survival of treesitself? Since if it surely relates to
the level of resources in a country it should beeced by Article 2(1) since this was
drafted to allow for flexibility and to take int@eount state capability when assessing

compliance with ICESCR®® Sepulveda notes

“Although it [CESCR] is clear that it takes intocacint these situations (such as

natural disasters) in its evaluation of the implatagon of the Covenant and is

8320HCHR ‘Frequently Asked Questions on Economic, &laand Cultural Rights - Fact Sheet 33’
(Geneva, 2008).

633 CESCR ‘General Comment 14: The Right to the Hig¢minable Standard of Health’ (2000) UN
Doc. E/C.12/2000/4, para 47; and CESCR ‘Statememioverty and the ICESCR2001) UN Doc.
E/C.12/2001/10, para 16; and CESCR ‘General Comitenthe Right to Water’ (2002)N Doc.
E/C.12/2002/11. The General Comment on the Righi¥ader stipulates “Under no circumstances shall
an individual be deprived of the minimum essenéaél of water” (para 56).

834Sepulveda(n 117), p. 281.

83° ECOSOC ‘Report of the High Commissioner for HurfRights on the concept of ‘Progressive
Realisation of economic, social and cultural rightgternational human rights law’ (2007) UN Doc.
E/2007/82, para 24. This has also been acknowlebg&$enyonjo. Segsenyonjgn 254), p. 990.
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more sympathetic to the State in its Concluding éDlgions, it has not even
acknowledged the possibility of derogation from @@venant’s obligations’®

One can also argue that ensuring the right to kseieurity can play a key role in
preventing a possibl®rce majeuresuch as internal violence, unrest and conflict by
reducing inequality and competition over resouréesthe ILO notes “inequality and
insecurity go hand in hand with social instabifif§’ Interestingly economists found
that government expenditure cuts carry a significesk of increasing the frequency
of riots, anti-government demonstrations and géngirékes amongst other things.
While these are low-probability events in normaange they found that they become
much more common as austerity measures are imptetheand that high levels of
instability show a particularly clear connectiontlwifiscal consolidation with the
harsher the austerity measures, the more intemsdiskurbance. The risk of turmoil
rises for every additional percentage point of GiDPspending reductions. When
budget cuts hit 5% or more, incidents of unrestewarice as high as when spending

increased>®

Moreover, even if you could argue it was a fonegjeurethat would undermine the
very existence of the state, any derogation mukthstve the purpose of helping
overcome a grave situation and working towards “tBstoration of a state of
normalcy where full respect for the Covenant caairadpe secured™® Sepulveda

similarly recognizes the importance of acknowledgihe need to protect people’s

rights. She observes “...that the rationale for datiog provisions is to strike a
balance between the sovereign right of a governrtemhaintain peace and order
during public emergencies, and the protection ef tights of the individual from
abuse by the State®® As she further observed this would be difficult $nbsistence
rights; she states “It is difficult to see how dgmbon from the right to food or the

right to the enjoyment of the highest attainablendard of health would assist in

3%Sepulveda(n 117), p. 302.

837 |LO ‘Social Protection Floor for a fair and inclus globalisation’ (International Labour Office
Geneva 2011), p. 2.

%38 Jacopo Ponticelli and Hans-Joachim Voth, ‘Austesitg Anarchy: Budget Cuts and Social Unrest
In Europe, 1919-2009’ (Discussion Paper No. 85k3té& for Economic Policy Research 2011) <
http://voxeu.org/sites/default/files/file/DP8513fpdccessed 3 July 2015.

839-Human Rights Committee ‘General Comment 29: Swit€mergency (Article 4)' (2001) UN Doc.
CCPR/C/21/Rev.1/Add.11, para 1.

40 sepulveddn 117), p. 295.
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resolving a conflict situation rather than worsenin’®** This is particularly relevant
given the link between inequality, social spendougs and political instability, as

mentioned in previous paragrapf{s.

Derogations from the right to social security woalslo put at riskon-derogableivil
and political rights including the right to life,itr which the right to an adequate
standard of living, social security and healthisinsically linked. Thdndia Supreme
Courthas articulated the relationship between the figtibod and the right to [if&>

In its General Comment on the right to life, thenkin Rights Committee found that
states are obligated to “take all possible meastoes increase life expectancy”
including eliminating malnutritioi** Social security is a key means of preventing
malnutrition. Moreover, as already noted in Chateghe ECtHR has also established
a link between the right to social security andrilgat to be free from inhumane and
degrading treatmefif> Since inhumane treatmentrisn-derogableunder the ICCPR
and the ECHR, this strongly strengthens the argtifoethe right to social security to
benon-derogable

There are, however, some non-subsistence econsog@l and cultural rights that
could be considerederogableif the country faced an existential threat. As (Begda
notes derogations from Article 8 of the ICESCR (tight to form and join trade
unions and the right to strike) could possibly bstified to maintain pea®&® In fact
this has already been provided for in the artictd e ICESCR, which stipulates that
states are allowed to place restrictions on theyemgnt of article 8 ICESCR if it is
“necessary in a democratic society in the interebtsational security or public order
or for the protection of the rights and freedoms obhiers.” However since an
economic recession cannot for the most part beidersl an existential threat, these

rights also cannot be derogated from during timarfcial crisis.

% 1pid., p. 295.

%2ponticelliandVoth (n 638).

843people's Union for Civil Liberties v. Union of ladk Ors[2001] 1 SCC 39 (Supreme Court of India, Writtjoeti
(Civil) No.196).

®44CESCR ‘General Comment 6: The Economic, Social@mitural Rights of Older Persons’ (1995)
UN Doc. E/1996/22.

85| arioshina v. Russiédecision on admissibility)2007 35 EHRR (ECtHR 56869/00).

646 Sepulveda(n 117), p. 295.
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While one can conclude subsistence rights rame-derogablein times of financial
crisis, given the nature of economic and sociditagit remains questionable whether
it is their full implementation that ison-derogableor just minimum essential levels.
This question does not arise for civil and politicghts since they have only two
alternatives: full implementation or failure to d@ which is then regarded as a
violation®*’ As already stated, CESCR has reiterated mom-derogability of
minimum essential levels, and certainly this woulnver some of the arguments
against thederogability of subsistence economic and social rights. Fotante
ensuring minimum essential levels by definition Vadobe enough to ensure having
enough to live in dignity (right to life) free fromlegrading and inhumane treatment
(non-derogablerights under ICCPR). However, given that recessican hardly or
rarely be said to threaten the existence of a,spéter obligations under the ICESCR
also cannot be derogated from. This includes thegatibn to take steps to
progressively achieve full implementation. Non-cdiance with this obligation, and
any steps backward would then be judged underlAr8¢l). Retrogressive measures
are not derogationger sebut a failure by the state to ensure progressedization.
Whether or not these are justifiable is then a tiple®f judging their necessity given

the understanding of maximum available resources.

4.4.2. The financial crisis and maximum availableesources: human rights and
austerity economics

With states justifying non--implementation of theioligations, and/or retrogression,
on a lack of resources, any discussion of theitegity and necessity of austerity
measures that negatively impact human rights requan analysis of what maximum

available resources means in times of financiai€and national debt.

As Chapter 2 showed, rather than allowing statesvoid their obligations, the
‘maximum of available resources’ clausethe ICESCR can be used further to hold
States accountable for their economic policies. @&stablishing that resources

available to implement human rights largely depesrigconomic policies adopted by

847 Audrey Chapman, ‘The Status of Efforts to Monit@oBomic, Social and Cultural Righis’
ShareerHertel and Lanse Minkler (edsBconomic Rights Conceptual, Measurement, and Policy
IssuegCambridge University Press 2007), p. 143.
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the government, as recognized by UNCTAD amongsereffi® it establishes how
human rights activists should move from a moreiti@thl quantifying approach to
examining how to judge economic policy decisionsatving the issue of maximum
available resources clause. This then shifts Stedes bearing the burden of proving
their incapacity to proving the validity of theica@omic choices with clear and
convincing evidence, and in some cases beyond mabko doubt. Any economic
policies must also be in line with key human riglpisnciples. As this section
demonstrates, this remains valid in times of fimancrisis despite what some

politicians are claiming.

In 2008, following the initial expansive response the financial crisis, many
governments presented their financial resourcefixad or at the very least highly
rigid, justified austerity measures by arguing thsdentially there is not enough pie to
go around. Many used the increased national ddbtwimg the bailout of the banks to
emphasise this poin€omparing it to a household, they promoted natialedit as a
static balance sheet or snapshot indicating thaduatry has reduced resources and
must curb spending despite for many countries #i& tevels having resulted from
the bailout of the banks rather than uncontrollagendind*® Konzelmann similarly
notes that often “austerity measures have beeremexs not only and an economic
necessity but also as moral obligation, with thessage being framed by the
unassailable logic that — having lived beyond oaans for too long — it is now the
time for frugality and restrainf®

As Chapter 2 has already stated national debt imaoturate indicator of resources
and this approach is inaccurate. While there dferdnt views amongst economists
about how to treat national debt, viewing it thensaas household debt in this
simplistic way is misleading. When a householdnigiebt, it has to reduce spending
as its income is relatively fixed. States, unlikestnhouseholds, can for instance
increase their financial resources by increasixgttan or introducing new forms of

taxation. Also, unlike households, by reducing sl states do not automatically
increase income available to pay off debt. In f@mine economists argue it has the

S48 UNCTAD(n 77).

491 usiani(n 94), p. 15.

#50syzann&onzelmann, ‘The Economics of AusterifVorking Paper No.434, University of
Cambridge 2012).
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opposite effect and by decreasing aggregate demaddcing government spending
in times of recession can actually decreases ecengnowth and therefore income to
pay for social good®*They argue that government spending during a resessven

when there is a national debt, can actually héfpusate the econoniy?

If a government wants to justify expenditure ciist jeopardise and/or violate human
rights it must do so with clear and convincing evide that it is necessary for ‘general
welfare®? and that all other measures or a failure tovactjld worsen the enjoyment
of economic, social and cultural righfté.If its actions breach core obligations, the
standard of proof increases to proving ‘beyond aeable doubt’. While nhumerous
governments have pushed austerity measures asltheray forward, there are strong
arguments against austerity economics that questiogir necessity. The CESR for
instance observed that mainstream economists bedate 2011 to speak out against
budget austerity measures, in favour of furthemeatic stimulu€> putting forward
country examples to illustrate their point. Oneenftquoted country example is
Iceland, which Wade and Sigurgeirsdottir, viewedadasebuke to the new-classical
economics prescription for bank bailouts and sfadgic spending cuts as the way to
satisfy financial markets and create joB¥”Several international organisations
including the UN Specialised Agencies have alsobtkml the necessity of austerity
measures. At the opening of the ILO's annual ceniez in Geneva in May 2012 the
ILO Director General said "The austerity-only cauts fiscal consolidation is leading
to economic stagnation, job loss, reduced protecémd huge human cosf§8™In
December 2011, UNCTAD argued fiscal tightening doble self-defeatinf?® A

UNICEF report notes “fiscal consolidation is likeéty have a more negative short term

1 Buttonwoodn 92).

%2 joseph Stiglitz ‘Stimulating the Economy in an Bf@ebt and Deficit’ (2012 9(2) The Economists'
Voice.

83CESCR ‘General Comment 3: The nature of Statesegasbligations (Art. 2, para.1)’ (1990) UN.
Doc. E/1991/23, para 9. See aMaeller (n 305), p. 133.

654 CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)

®%These include Douglas Elmendorf (the Director ef t#s Congressional Budget Office), Cornell
University economist Robert Frank and Laurence Semr(Harvard Economist and former director of
the White House National Economic Council). &esiani(n 94), p. 4.

®®Robert Wade and Silla Sigureirsdottir ‘Iceland’s&®iFall, Stabilization and Beyond’ (2012) 36(1)
Cambridge Journal of Economics, pp. 127-44.

87 JuanSomavia, ILO Director-General, ‘ILO Director-Genksapening address to the 101st
International Labour Conference’ (Speech at the'16ternational Labour Conference, 30 May 2012)
<www.ilo.org/global/about-the-ilo/newsroom/statertseeand-speeches/WCMS_181894/lang--
en/index.htm> accessed 4 May 2016.

%58 UNCTAD ‘On the brink: Fiscal austerity threatenglabal recession’ Policy Brief 24 (2011).
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effects on growth and employment than usGa!".

Equating national debt with a country’s level ofaarces also ignores the fact that
deficit spending can be used to invest in a coudigyelop its assets, and therefore its
resources, and spur an economy. CESR notes thstint fact (in moderation) "a
standard and important economic policy tool whicas hallowed governments
worldwide the ability to maximize resources andestvin current and future human
and economic potentiaf® This includes investing in human capital througdining
and education, and promoting good health. As UNCTR)@cified in a policy brief
“instead asking whether their fiscal deficit is tba, they (countries) should ask
whether it is being used in the best way to stiteulae economy® Is it for instance

being invested in developing states’ assets?

This remains true for social security; expenditure in social security is not ‘dead-
money’. Social security is an investment in sogiatyd importantly for the economy,
human capital. The ILO notes that “social securgpresents an investment in a
country’s ‘human infrastructure’ no less importahan investments in its physical
infrastructure.®®®> The High Level Panel of Experts on Food Securitgl alutrition,
Committee on World Food Security similarly notescil protection systems should
not be seen as “dead weight’ burdens on fiscakgyst, and that they can in fact, if
well-designed, help promote economic growth andigmethe depletion of assé&fs.
Several other organisations have similarly esthblspositive correlations between
social security and education, nutrition levels aeduced sickness all of which are
essential for developing a country’s assets anddymtivity, and therefore its

resource$®

The above analysis illustrates that the governméaisee economic choices, even

during a financial crisis. In a nutshell, things arot as black and white as often

9|sabelOrtiz, et al ‘Prioritising expenditure for a recoydor all: a rapid review of public expenditure
in 126 developing countriegUNICEF 2010), p. 1.

80 ysiani(n 94), p. 6.

1 UNCTAD(n 658)

®21LO (n 9).

83 FAO ‘Social Protection for Food Security: a Repwytthe High Level Panel of Experts on Food
Security and Nutrition, Committee on World Food &é&g’ (Rome 2012) p. 11.

654 UNICEF ‘Multi-sectoral Approaches to Nutrition: &ltase for investment in social protection
programmes’ <www.unicef.org/eapro/Brief_Social_Tafen.pdf> accessed 4 May 2016.
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portrayed by many governments. This analysis iarlenot an extensive economic
analysis evaluating one model over another; buteats demonstrates the lack of
conclusiveness about the situation of resourcgmesayed by governments, and the
necessity of austerity measures. Some commentaoesarguedA debate about the
necessity of austerity measures will inevitablylule an assessment of the economic
consequences of these measures”, and that humhts rfigannot determine the
outcome of such debate¥™ But this is not necessarily true. Human rights
professionals do not need to judge the economitoougs. Given the impact austerity
measures have had on human rights, they must chgtege whether the state has
provided ‘clear and convincing evidence’, or in tese of violations of minimum
essential levels evidence that demonstrates ‘witheasonable doubt’, that there are
no alternatives. As noted in Chapter 2 courts aeduo having obtain specialist
expertise and knowledge in “every area of law” Aagle “responded to the challenge
of information by using specialist bodies an expeithesses as well as submitting

submissions fronamicus curiaénterventions...?%°

State’s arguments in justifying their choices cetbacks, that have resulted either in
violations or and/or retrogressive measurers sugcje@pardising peoples’ economic
and social rights, are therefore not “so clearoaeave no substantial doubt” and are
in fact insufficiently “strong to command the unitasng assent of every reasonable
mind.”®®’ Given this, it seems clear that courts and otlendn rights bodies should

be able to consider the evidence and concludetliese austerity measures are far
from necessary, that is that there are alternativits less harmful effects on general

welfare and human rights.

4.4.3. The financial crisis and progressive implenmation

While many have contended that the obligation tsuem progressive realisation
provides states with an excuse to continually pmstpimplementation, as noted in
Chapter 2 it can be used to obligate states toremsuacilitating environment to

secure full implementation over time with the ohtign to take steps elucidating the

8% Markus Krajewski ‘Human Rights and Austerity Pragimes’ (Social Science Research Network
2013) <https://papers.ssrn.com/sol3/papers.cfmfzathsid=2199625> accessed 5 June 2014.

%8| angford(n 147).

7SeeAngelia P., a Minor. Department of Social Servi¢@gtitioner and Respondent) v. Ronald P. et
al. [1987 28 Cal. 3d 908 (Supreme Court of California SF 2318
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measures needing to be taken. As this chapterlressdg illustrated, states still have
choices, and austerity measures are not the ornigroguring a financial crisis, even
when there is considerable national debt. Demainsgréhe validity of this approach,
the afore mentioned ECSR collective complaints ¢$Remers’ Union of the
Agricultural Bank of Greece v. Greece (No. 80/20a8)l Panhellenic Federation of
pensioners v. Greece (No. 79/2012) amongst othées)onstrated that an economic
crisis does not invalidate states’ obligation undeticle 12(3) of European Social
Charter toprogressively raise the level of social secufifyThe state in question
(Greece) had modified both modifying both publia grivate pension schemes, and
the ECSR ruled that it had violated Article 12(8)eindeavour to raise progressively
the system of social security to a higher I&9%While the ECSR also ruled that this
in part due to theeffect of depriving one segment of the populatidnaovery
substantial portion of their means of subsisteitas,interesting to note that it ruled a
violation of Article 12(3) rather than Article 12(&and (2), which calls on states to

maintain a social security system at a satisfadergl.®”

Moreover, as discussed in Chapter 2, statestdteobligated to not jeopardise the
realisation and enjoyment of human rights in theuret This could include
undermining states resources including human dapital promoting inequality. As
already highlighted social security helps ensungaéty by redistributing income to
those worse off. This also improves a state’s egpnthat in turn can help assure the
implementation of human rights in the long termeTECD for instance has reported
that inequality reduces economic grofthThis Chapter has also already noted that
spending onsocial security also helps develop a state’s huwgpital through a
positive correlation with nutrition rates, and iroped health and educational
performances. Moreover, a 2002 report by the USAdgtessional Budget Office
notes the expansionary impact social protectioludiog tax cuts for those in poverty
on a national economy. It found that those on lonweomes are likely to spend more
while those on higher incomes will save, thus setigg that “tax cuts that are

targeted towards lower income households are liteelyenerate more stimulus dollar

®8pensioners' Union of the Agricultural Bank of Greec Greec¢2012 (ECSR 80/2018
Panhellenic Federation of Pensioners v. Greg#ld (ECSR 79/2012).
669 ||ai

Ibid.
670 hid.
®"LOECD ‘Focus on Inequality and GrowtParis, 2014) <www.oecd.org/social/Focus-Inequadity-
Growth-2014.pdf> accessed 15 January 2015.

156



for dollar of revenue loss than those concentratadongst higher income
households®? This suggests that investments in those with échiincomes create
more rapid multipliers, lending support to sociabtpction as a fiscal expansionary
scheme. Scholars have also observed that restritsizal policy can have detrimental
impacts on an economy, noting that “restrictivedispolicy during the Asian crisis
financial crisis arguably led to increased job ammbme losses affecting people in a

myriad of ways.®"?

Principles such as due diligence in conjunctiorhwitogressive realisation further
obligates states to proactively assess the riskislearn from previous experiences
both positive and negative over the long term. Tihdudes taking note of studies
such as those mentioned above. States must be avavents in the past and show

evidence that they have taken steps to mitigatsilplesadverse impacts.

4.5. Concluding remarks

It is clear from the above analysis that governmdrave core obligations to realise
the right to social security regardless of the llevk resources in a country. In
particular they must provide minimum essential Ieve all that allow a life in dignity
to all in need. However, they also cannot derodaim their broader obligations,
including their obligation to progressively realitee full implementation of the right
to social security, since recessions can hardlyacely threaten the existence of a

State.

Using the increased understanding of maximum availeesources as elaborated and
discussed in Chapter 2, and avoiding the quam#&atpproach taken by many
commentators, also allows judicial and quasi-judicbodies to look more
substantively at the issue of national debt andagimacy and necessity of austerity
measures that threaten the right to social secufityoughout the analysis, it is
demonstrated that there is credible evidence efratives to such measures, and that
it is therefore difficult for states to prove thdwey are the only possible course of

72Congressional Budget Offideconomic Stimulus: Evaluating Proposed Changesai Holicy
(Congress of the United States, 2002).
®73 Cariari et al. (n 555), p. 4.
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action. It illustrates that there are still the ices to be made, and in addition to not
threatening the right to social security statesstiteobligated to ensure a facilitating

environment to secure full implementation over time
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Chapter 5: The situation in the UK: May 2010 — May2015

5.1. General introduction

Following the May 2010 general elections in the bikd the failure of any political
party to outright win, a coalition government wasnied between the Conservative
Party and the Liberal Democrat Party. They inhdritghat they regarded as a
‘substantial’ national debt following the bail caftthe banks in 2008, and in response
put welfare reform high on the agenda and implestrd series of emergency
budgets and spending reviews to reportedly putnhion’s finances on a more
sustainable footin§’* and gain credibility in the international markethe reform
focused on keeping tax increases as low as posasioleutting expenditure on social
services. As Oxfam has noted, based on the obsmrsabf the Institute of Fiscal
Studies (IFS), “The ratio of spending cuts and iteoteases is roughly 85:15 — for
every £100 of deficit that is reduced, £85 comesugh spending cuts, while £15 is
through increased taxe%® In particular the Coalition Government reduced the
amount of social security awarded to recipients armieased sanctions for non-

compliance with conditionalities such as activelgking for work®”

Following the Coalition Government’'s welfare reformmany organisations
documented an increase in poverty, including irsgeain malnutrition, food
insecurity, homelessness, all of which could beuadgas violating the minimum
essential levels of key subsistence rights necg$earsurvival and a life in dignity.
Oxfam for instance noted that in 2011 the IFS fothmat the net direct effect of the
Coalition Government’s tax and benefit changes adeé to increase both absolute
and relative poverty/’ Several organisations also documented rising mégu
throughout the Coalition Government’'s tenure. IM200xfam observed that the

reforms thus far:

6DWP ‘DWP Reform: DWP’s welfare reform agenda expéai (2015)
<www.gov.uk/government/uploads/system/uploads/atteent_data/file/484101/dwp-reform-agenda-
explained-1-feb-2015.pdfaccessed 23 January 2016, p. 3. This publicatismba been withdrawn.
67> Oxfam(n 75).For more information see Paul Johnson’sg@or of IFS) opening remarks at an
Institute of Fiscal Studies event on 27 June 2@13ondon. Available from http://www.ifs.org.uk.

6’ Mulholland (n 549).

7"Mike Brewer, James Browne, and Robert Joyce ‘Child Working-Age Poverty from 2010 to
2020’ (IFS, London 2011) <www.ifs.org.uk/comms/cofth.pdf> accessed 3 March 2012.
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“... led to a dramatic increase in the number of pediping in poverty, which
almost doubled, from 7.3 million people in 1979 18.5 million in 2008, and
inequality reached levels last seen in the 192€@sem by a growing share of
income going to the richest, in particular the to per cent. Since 1975, income
inequality among working-age people has risen fastéhe UK than in any other
OECD nation, including the United States, such thatUK now ranks as one of

the most unequal countries in the OECHE.

To answer whether the Coalition Government’s welfaeform complied with
international human rights law, and could be jiedifby the country’s financial
position, this chapter applies the analysis deadap Chapters 2, 3 and 4. Since it is
beyond this chapter’'s capacity do a comprehengmadysis, it focuses on reviewing
the main elements of welfare reform and their inhpasing the reports, of well-
regarded national and local charities and acadethias work on poverty related
issues, including in both documenting cases of diapd and deprivation, and in

directly assisting people in need.
5.2. The right to social security in the UK

Despite the UK having ratified the ICESCR in 19#& right to social security is not
directly enforceable in the UK. Moreover, therencs constitution or legal framework
establishing economic and social rights. InsteadUK complies with its obligations
under the Covenant by enacting “specific laws, qgyedi and practicegd implicitly
implement these righf€® The right to social security has been implemetiedugh
statute and regulations such as National Assistactef 1948, the Social Security
Act of 1986, the National Health Service and Comityu@are Act of 1990 and more
recently the 2012 Welfare Reform Act. These hatabdéished what is to be paid to
whom, addressing issues such as eligibility, thewarhto be paid, and the conditions

beneficiaries must fulfil in order to be able tca®/e benefits.

578 Oxfam(n 75).
69 CESCR ‘UK 4" Periodic Report on the Implementation of ICESCE{1) UN Doc. E/C.12/Add.8,
para 2.01
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5.2.1 Post 2010 Welfare Reform

In 2010, soon after forming, the Coalition Govermtnglaced welfare reform high on
the agenda, arguing it was time to make work paguee fairness to the tax-payer,
and reduce welfare dependeri€$lt announced numerous initiatives and cuts through
a series of spending reviews, emergency budgelisding the June 2010 Emergency
Budget, the 2010 Comprehensive Spending Review [C8fR 2011 Autumn
Financial Statement (AFS2011), and the 2011, 20023, 2014 and 2015 Budgets.
Many of the earlier initiatives were then formatisa the Welfare Reform Act (2012)
and the Welfare Benefits Uprating Act (2013).

The legal framework for the welfare reform

The Welfare Reform Actind the Welfare Benefits Uprating Act provide thaim
legal framework for the welfare reform imposed fr@610 onwards. When necessary,
these acts were also accompanied by secondaryalemisthat covered the specific
implementation of particular reforms such as thes®&®al Independent Payments
(PIPs). These include the Social Security (Persomalependence Payment)
Regulations 2013 (SI 2013/377).

These Acts were the result of a process initiateduly 2010 when the Coalition
Government produced a consultation document enmtitRd™ Century Welfare
(Cm 7913) This set out a range of options for welfare neforand over 1600
responses were received from external organisationbvidual members of the
public and members of staff of the Department farkvand Pensions (DWP). At the
end of the consultation period, in November 2010Vlaite Papetniversal Credit:
Welfare That Works (Cm 795&as published, alongside the Government’s resgonse
to the consultationQonsultation responses to 2Century Welfare (Cm 79711)The
White Paper detailed the Coalition Government'sppsals for welfare reform, and
became the basis for the Welfare Reform Act andNedare Benefits Uprating Act.

The adoption of the Welfare Reform Act was partciyl controversial. Before the

draft Bill was adopted by Parliament, it passed the House of Lords for

880K mission to the UN in Geneva ‘Response to quaestire by the former Independent Expert on
extreme poverty and human rights on responsestbirthncial crisis, Note Verbale 01&eneva,
2011) <www.ohchr.org/Documents/Issues/EPovertyétkingdom.pdf> accessed 6 March 2012.
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consideration. Normally both Houses must agree Bill defore it can receive Royal
Assent and become an Act of Parliament. Howeves tduts controversial nature, the
Welfare Reform Bill passed back and forth betweari&#ment to the House of Lords
seven times with the peers proposing many amendgmeEnentually, on 1 February
2012, a committee of the House of Commons resadiratithe Welfare Reform Bill
engages the financial privilege of the Commons.sTiarely used parliamentary
device stipulates that only the House of Commorsstha right to make decisions on
bills that have large financial implicatiof¥.By convention, the Lords had to accept
this determination and the Bill received Royal Agsen 8 March 2012. Regarding the
Welfare Benefit Uprating Bill, while the House obids were concerned about the
some aspects, it was passed for Royal Assent dma2éh 2013 after the third reading
at the House of Lord¥?

Amongst the most significant changes that the welfaforms has introduced are:

- Creating Universal Credit that will provide aglea streamlined payment for those
in or out of work replacing income-based Jobsesk&lowance (JSA), Housing
Benefit, Working Tax Credit, Child Tax Credit, inoe based ESA and Income
Support. It is instead made up ofstandard allowance achild elementfor
each child or young person you are responsibleafdisabled child addition for
each disabled child or young person for which yaurasponsible; housing
costs elemento help with various housing costs, including renbrtgage
interest and service chargegsimited capability for work element if you are
sick or disabled, aarer element if you have certain caring responsibilities and a
childcare costs elementif you have childcare costs. It does not replace
contributory JSA, contributory Employment and Suppgdlowance or Child
Benefit. As earnings rise, the amount received ukiieversal Credit will be
slowly reduced. Universal Credit was slowly rolleat from April 2013 with a
view to being completed in 2017.

- Introducing tougher penalties for fraud and errooupled with increased

responsibility for claimants with again tougher akies if they fail to comply

®patrick Wintour, ‘Coalition overturns Lords amenditseon welfare and bans further dissdrite
Guardian,(London 1 February 2012) <https://www.theguardian.com/psi2012/feb/01/coalition-
overturns-welfare-reform-amendments> accessed 130 2013.

®82The discussions surrounding the reading at the &lofikords are available from
www.publications.parliament.uk.

162



with these responsibilities;

- Changing the rules governing assistance with tis¢ @obhousing for low-income
households in the private rented sector includiagirig the amount given based
on the lowest 30th percentile of rents in a widgioe that can include many
towns. It also reduced the amount given if the Bogsunder occupied, i.e. that
there are spare bedrooffis. These reforms originated in the Government's
Comprehensive Spending Review in October 2010.

- Replacing the Disability Living Allowance (DLA) wit Personal Independence
Payments (PIP), including more stringent and fragueedical tests, as the basis
for financial support to help offset the additiomalsts faced by individuals with
disabilities®®*

- Replacing the Incapacity Benefit and related bémefSevere Disablement
Allowance and Income Support) with Employment andprt Allowance
(ESA). This includes more stringent medical tegt®ater conditionality and
time-limiting of non-means tested entitlement férbait the most severely ill or
disabled.

- Freezing for three-years the level of child benedteived, together with means-
testing for highetax rate tax payers;

- Limiting the rate at which benefits increase eaelary In 2011 benefits were
indexed annually to the Consumer Price Index (@Rdasure of inflation, rather
than the Retail Price Index (RPI) as was previotis¢y/case. The CPI is usually
lower. In 2013, these annual increases were redbogider with the Welfare
Benefits Uprating Act that legislated for most bigseto be uprated by 1% for
three years from April 2014, regardless of inflatlevels. This initiative was first
announced in the Chancellor’s Autumn Statementandinber 2012.

- Reducing payment rates and eligibility for ChildkTaredit and Working Families
Tax Credit paid to lower and middle income housdfdChildcare costs covered
by working tax credit cut from 80% to 70%. In 201Be Child Poverty Action
Group (CPAG) noted that working parents may neepatp up to £1,560 a year

%3 |f they have one 'spare' bedroom their housingfiewill be reduced by 14%, and 25% for two

spare bedrooms. This is contained in Housing BeAefiendment Regulation 2011, S1 2011/17360.
®84CPAG ‘Factsheet — Personal Independence Paymgwistion, 2015)
<www.cpag.org.uk/sites/default/files/ CPAG-scot-ftet-PIP-Junel6.pdf> accessed 5 June 2016.
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extra for childcar&®®
- Introducing a cap on the total amount of benefitst working-age people can

receive®®®

Entitlement to primary benefits usually allows ytmiaccess other benefits such as
free school meals, bus-passes, prescriptions, aménfuel payments, and legal aid.
Changes in eligibility to such primary benefits Iwtherefore also access to these
‘passported’ benefits. Moreover the Coalition Gowveent also cut the legal aid
budget and changed the entitlement rules. Thoseiviag benefits can no longer
access legal aid for cases involving many aredavefthat were previously covered
under the Legal Aid Act 1949, in particular housingelfare, medical negligence,

employment, debt and immigration. This is discudseither in the following sections.

5.3 The right to social security: compliance with inteational standards and

principles

Having ratified the ICESCR, the UK Government idigdied to ensure the right to
social security for all in accordance with interaal standards. The following
sections ascertain whether the cutbacks and wet@ieem implemented by the
Coalition Government (2010 to 2015) comply with WKiuman rights obligations in

accordance with the criteria developed in Chapter 3

5.3.1. Availability

Legal framework and accountability mechanism&cording to the CESCR, the
principle of availability requirestates to ensur@ long-term social security syst&th
with an appropriate legal framework. This meanaldithing social security as a legal
entitlement, accompanied by appropriate standast@blkshing right holders and duty
bearers with appropriate accountability and enfoee mechanisms. Such a

framework ensures that beneficiaries can remeegadl violations of this right before

®8°CPAG ‘Factsheet - Welfare Reform: what it meanddonilies at risk of poverty’ (London 2013)
<www.cpag.org.uk/sites/default/files/CPAG_factshéie¢%20cuts_Mayl3.pdf> accessed 15 August
2014.

¢ There are some benefits that are excluded frosrcéip such as Personal Independence Payments
that recognise that persons with disabilities hedditional needs.

887 CESCR ‘General Comment 19: The Right to Social 88¢(2008) UN Doc. E/C.12/GC/19, para
11.
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courts or administrative tribunals. It thus pregeatperson’s entitlement and access to
social security from being manipulated for politicaeans and captured by the elites

groups and special interest groups amongst offfers.

As already established, in the UK there is no Iédgahework establishing economic
and social rights, including the right to sociatsdty, as rights able to be enforced by
courts of law. Economic, social and cultural rigate not explicitly incorporated into
UK law. This means that the ICESCR had no legatdon the UK. As the Joint
Committee on Human Rights of the Houses of Lords@ammons (JCHRP notes
the UK’s dualist system means that in order to leawe domestic legal force, treaties
such as the ICESCR must be incorporated into dacniesgislation®®® While there
are some defined exceptions to this such as itthets assume that Parliament does
not intend to legislate in a manner compatible vtk UK'’s international legal
obligations, where common law is uncertain, and tbquirement of courts to
wherever possible exercise their discretion in anmea compatible with the
international obligations, in reality this meansERCR has limited influence on the

UK’s domestic law and its interpretatioi®

The UK Government has historically argued thatl@®ESCR represents "aspirational
policy objectives which do not impose precise legligations on state$®? This is
despite the JCHR and the CESCR requesting thabedorand social rights be given
full effect in domestic laW?® Without these rights being enshrined within a lega
framework, existing legislation can in fact violaeeonomic and social rights with

those affected having no real legal recofrée.

In the UK, the UK Human Rights Act (1998) is thelyopiece of legislation that
explicitly includes human rights standards. It sets law the rights contained the

#835epulvedandNyst (n 379), p. 59.
®89The Joint Committee on Human Rights is appointethbyHouse of Lords and the House of
Commons to consider matters relating to humansighthe United Kingdom (but excluding
consideration of individual cases).
%9 30int Committee on Human Righte International Covenant on Economic, Social @nttural
(I;gilghts:Twenty—first ReporfHL 183, HC 1188 2003-2004), para 16

Ibid.
%92 J0int Committee on Human RigHtegislative Scrutiny: Welfare Reform Bill,26eport of Session
2010-12(HL 233, HC 1704, 2010-12), para 45.
893 CESCR ‘Concluding Observations on the L{009) UN Doc. E/C.12/GBR/CO/5, para 13.
894 Joint Committee on Human Rigl{ts690), para 19
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ECHR thus ensuring they can be brought before & odlaw. As with the ECHR, it
focuses almost exclusively on civil and politicaghts. However following the
progressive interpretation of the ECHR by the ECih#Rdiscussed in Chapter 3, the
Human Rights Act has been used to scrutinise aewssihat relate to economic and
social rights including the right to social securithe UK has, for instance, accepted
that welfare payments are possessions for the pargbArticle 1, Protocol 1, and that
therefore any interference with or deprivation ofisihbe “in accordance with the
law”, and be for a legitimate aim and proportiontehat aint>° Also the House of
Lords, following the example of the ECtHR, has amkledged that severe socio-
economic destitution could be considered underckrt8 of the Human Rights Act
(the right to be free from inhuman and degradingatmentf® In R. (on the
application of Bernard) v. Enfield London Boroughu®cil, the High Court ruled that
the failure by the local council to provide suitalddapted accommodation for the
applicant and her family amounted to a violationhef Article 8 rights (right to a
private and to family life) under the Human Rights 1998°%°7

However, there remain many shortcomings with tipgreach. It has been observed
that the right to be free from inhuman or degradieg@tment will only protect you
from the most desperate levels of destitufiirin other severe cases of destitution,
the courts have not ruled in favour of the applic&or instance in the above mention
case, R (Bernard) v. London Borough of Enfield, le/tthe court ruled in favour of a
violation of Article 8, it held that the denial dbcal appropriate housing to the
applicant who was reportedly living in squalor witier children did not violate
Article 3%%The Court observed that although some would desdhb conditions in
which the claimants were forced to live as degmdiparticularly in light of the
second claimant's incontinence, it was not perglidtat the minimum level of
severity threshold required by that Article hadrbemssed. Although not conclusive,

the fact that there was no intention to humiliatedebase the claimants was an

% Joint Committee on Human Rigl{ts692), para 1.25.

%R (Limbuela) v. Secretary of State for the Homeabepent[2006] 1 AC 396 (UKHL 66).

97R. (on the application of Bernard) v. Enfield Lond®orough Counci[2003] HLR 27 (EWHC 2282
(Admin)).

%9 Jamie Burton'It’s time to enshrine socioeconomic rights in laktie Guardian(London,28
October 2011x www.theguardian.com/commentisfree/libertycenti@l/P/oct/28/socioeconomic-
rights-law> accessed 29 September 2014.

89 R. (on the application of Bernard) v. Enfield Lond®orough Counci[2003] HLR 27 (EWHC 2282
(Admin)).
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important consideratioff°It is therefore unclear what degree of destitutiorequired
and moreover there have so far been no steps bf@ER or the UK Courts to
determine this. There has also been no actionrtbeludevelop Article 2 on the right
to life as it relates to economic and social rightthough this has been done by other

judicial bodies such as the Indian Supreme CGdrt.

Other principles have been used to address isslsed to economic and social rights
albeit implicitly. For instance using the principlef legitimate expectations the UK
Court of Appeal reversed the decision of a locahauty to close down an old
people’s home, arguing that the closure would fatetthe applicant’s legitimate
expectation, generated by a clear promise of a ééon life’.”%* It however has not
yet been used in conjunction with the right to absecurity, and the recent cutbacks,
as has been done in Latvia. As noted in Chapter 3009 the Latvian Constitutional
Court considered “The principle of protection afitenate expectations”, and upheld
the rights of persons to plan with confidence tlieiure in the context of the rights
granted by this legal provision when ruling the amstitutionality of the
Government’s decision to lower state pensions Wahg an alleged reduction in

available resourced?

Without the rights being enshrined explicitly inndestic legislation, one cannot
challenge existing legislation’s compliance witltiseeconomic rights. Courts cannot
make up for any shortcomings and/or gaps in hungntsr protection. For instance
those persons falling outside of the scope of latis or believe they do not receive
enough to cover basic living costs, cannot chabeting limitations of the legislation

for undermining or jeopardizing the right to so@aturity. They can only do it within

the principles listed above and/or the rights einglarin the ECHR with the associated

shortcomings.

Moreover, within this already narrow framework tBealition Government restricted

the means with which people can hold it accountabje actively considering

00 hid.

%1 pegple's Union for Civil Liberties v. Union of ladk Ors[2001] 1 SCC 39 (Supreme Court of India, Writtjoeti
(Civi) No.196).

92Regina v. North and East Devon Health Authority pte Coughlarj2000] 2 WLR 622 (EWCA
Civ 1871).

"% Case number 2009-43-01 [2009] Constitutional C(liatvia).
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modifications to the judicial review procedure tlall reduce its accessibility. With

no separate system of administrative courts tcevevthe decisions of public bodies,
the Judicial Review procedure ‘i®one of the most important means by which the
Government and other public bodies are held legalgountable for the lawfulness of
their decisions and actiorf§® and has often been used to challenge government
policies and legislation to protect economic andiadorights albeit implicitly. For
instance, the Refugee Action sought a judicialeevof the Home Office’s decision

to leave the asylum support rates for 2013/14 umpbe’ >

The Government’s proposed reforms to the judi@aiaw were contained in Part 4 of
the Criminal Justice and Courts Bill. While the Keuof Lords dismissed the
Government's proposed bill three tinf88jn January 2015 a compromise was finally
accepted and it received Royal Assent on 12 Fepraad it became the Criminal
Justice and Courts Act. 2015. Despite the objestminthe House of Lords however

the Act makes significant changes to the judigaiew proceduré’” These include:

“a court must refuse to grant permission or reiliefudicial review proceedings
where it appears to the court that it Bghly likely' that the outcome would not
have been substantially different if the impugnedduct had not occurred (the
'no difference’ rule), unless it is shown that ‘exceptional public ret’ warrants

the grant of such permission or reliéf®

While the expressed aim of the relevant provisias wo “prevent judicial reviews
being heard when they are based on relatively mpracedural defects”, it is

concerning because reportedly the term “exceptiguédlic interest” has not been

94 Joint Committee on Human RighEse implications for access to justice of the Gowent's
proposals to reform judicial revie{2013-14 HL 174 HC 868), para 12.

% Refugee Action ‘Judicial Review finds Home Seangtected unlawfully in treatment of asylum
seekersRefugee Action Media Centfeondon, 9 April 2014) <www.refugee-action.org jukficial-
review-finds-home-secretary-acted-unlawfully-treatiasylum-seekers/> accessed 31 April 2014.
%% polly Toynbee, ‘For the sake of justice, this @ktan judicial review must be resistétieGuardian
(London, 8 December 2014 < www.theguardian.com/cemntisfree/2014/dec/08/justice-judicial-
review-resisted-lords-prison-book-ban> accessed§y R015.

" Hubert Smith Freehills, ‘House of Lords clearsigial review reform proposalé’exology(London,
29 January 2015) kttp://www.lexology.com/library/detail.aspx?g=873&2-ea97-430a-9¢cf9-
cb3c7abea2ef> accessed 5 May 2015.

%8 |bid. See Criminal Justice and Courts Act 2015t B@ntitled ‘Judicial Review’.
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defined properly and its interpretation could biitaary.””® The ‘no difference clause’
also undermines the principal role of judicial ewiin examining the legality of
government decisions and actidh$As many have noted, it also is difficult to
ascertain whether “a procedural flaw made a diffeeeto the outcome” ... “without a

full understanding of the facts’*!

Other changes include the introduction of new faianobstacles and threats of
paying costs to those wanting to hold the executivaccount and deterring charities
and other individuals and organisations with liditeunds from intervening in
litigation to assist the court in cases that rassies of winder public intereSt
Essentially, the Act “... impose(s) greater finang@ahalties on unsuccessful judicial
review claimants and charities and other NGOs thgtport test cases and other

litigation.”"*3

Moreover, access to justice within the scope ofstexg legislation is being
undermined by the afore-mentioned cuts to cividlegyd that have reduced the ability
of those in poverty to challenge the decisions maududing regarding social
security. In 2012, the Coalition Government adoptesl Legal Aid, Sentencing and
Punishment of Offenders Act (LAPSO) that removesricial support for cases
addressing housing, welfare, medical negligence, pleyment, debt and
immigration/**The high rate of successful appeals against desistat curb or stop
people’s benefits, particularly when people haveceas to legal assistance,

demonstrates the need for legal dftDuring the drafting period, the Coalition

99 |pid.

"%Mark Elliot ‘Judicial review reform (againPublic Law for Everyonef(February 2014).
<https://publiclawforeveryone.com/2014/02/06/judlaieview-reform-again-2/> accessed 28 February
2014.

" pid.

"2 3ee Criminal Justice and Courts Act 2015, Paritdled ‘Judicial Review'.

"3CPAG et al. ‘Criminal Justice & Courts Bill: Part 4oint briefing on judicial review(2014)
<www.airecentre.org/data/files/resources/36/Crirhihestice-and-Courts-Bill-Part-4-Judicial-Review-
NGO-Joint-Brief.pdf> accessed 15 February 2015.

"4 During its consultation period, the Coalition Govaent received an overwhelmingly negative
response to its proposals. Yet despite this thgelpart of the proposals became law in the form the
Legal Aid Sentencing and Punishment of OffenderstiAat came into force on 1 April 2013 and
replaced the Access to Justice Act 1999 as theapyitegislation governing legal aid — both criminal
and civil — in England and Wales. See Connor JoimsPresentation on Legal Aid: an Overview of
the Recent Changes 2013-2014’ (Young Legal Aid LereWeeting, 11 June 2014).

5 The importance of legal aid for appeals to entaedisabled people get the vital support theyinee
is demonstrated by Scope research and analysiS@ge ‘Legal aid in welfare: the tool we can't
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Government was alerted to these problems, so thelg be regarded as ‘reasonably
foreseeable’. The Young Legal Aid Lawyers obsertreat the Government received
an overwhelmingly negative response to its progosahtained in its Green Paper
entitled “Proposals for the Reform of Legal Aidikmgland and Wales” published on
15 November 2010. The Justice Select Committee gstasthers warned that the
impact of the proposed Act would “sit uneasily witle Government’s commitment to
protect the most vulnerable in society” Yet despite this, the majority of these

proposals were incorporated into LAPSE.

As noted in Chapter 3, ensuring accountability aéspuires monitoring processes that
“determine what is working (so it can be repeatad)l what is not (so it can be
adjusted)*® However within the Welfare Reform Act, there andyca few monitoring
mechanisms. This was noted by the JCHR in Dece2iet during the consultation
process prior to the Act’'s adoption. It observedt tthe monitoring mechanisms are
few, and limited to particular aspects of the Aatls as the requirement for the
Government to report to Parliament on the operaticthe assessment process for the
PIP/*?n response the Coalition Government told the J@HB011 that the “detailed
evaluation plans for post-implementation are shiking developed” and that
"Administrative datasets will be used to monitontte in the benefit caseloads for the
protected groups and in the level and distributibbenefit entitlements™° However

as of 2015, there is little clarification of thesdetailed evaluation plans’.

Furthermore, the JCHR further observed that:

“this data will provide robust material only foreagnd gender not, as a rule, for
other protected groups. This will impede the apiiit effectively monitor whether
there are adverse consequences for the human afgbésticular vulnerable

groups.’?

afford to lose’(London 2011kwww.lag.org.uk/media/47896/legalaidinwelfarerepgmif> accessed 4
July 2013.

"®House of Commons Justice Committee ‘Governmentpdded Reform of Legal Aid, Third Report
of Session 2010-11" HC (2010-11) 681-I.

7 Johnston(n 714).

"8 UNHRC (Special Rapporteur on the Right to Health?52), para. 46.

9 Joint Committee on Human Rigl{ts692), para 1.18.

2 |bid, para. 1.19

! |pid.
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Moreover, with a lack of legal framework guarantggihe right to social security, the
mechanisms only monitor the Act’'s implementatidrere are no provisions allowing

for the monitoring of its impact on the right tacgd security.

In total there is very limited accountability, ifny for the Government in
implementing the right to social security, desfng an integral part of human
rights law. The importance of ensuring accountgbiias been emphasised both with
regards to ensuring minimum essential levels aaduh implementation of the right,

and states are expected to guarantee this regaaflessource levels.

Sustainability: Governments are obligated to ensure the sustaityabfl the social
security system through the principle of solidaiiy. sharing of risk and benefits
equally under which contributions or taxes for fingeg benefits are charged on the
basis of persons’ ability to pay regardless ofrtivadividual risks’?* This is perceived
as critical to both the sustainability of the puab8ocial security system and the
securing of social justice through income redistiifn. Ensuring sustainability is
crucial to ensure long-term expectations. This ikeg legal principle used by the
Latvian Constitutional Court to protect pensiond.atvia as mentioned earlier in this

23

thesis’**and has been used in other cases in the UK althooigexplicitly in respect

to the right to social securif¢*As the OECD stated

“Irrespective of the approach chosen for the fimagof social security, including
pension schemes (full or partial funding, pay as go, taxation, or a combination
of these), collective financing is indispensablestsure that the most vulnerable

categories enjoy real access to the social protettey require.”*

In the UK this principle of solidarity is being regtedly undermined. Instead of
referencing ‘fairness for all’, the Coalition Gowenent focused on being ‘fair to tax
payers’ to justify cutbacks. The DWP’s 2010 paper 2T' century welfare

underscored that any reform should ensure a fagationship between the people

22 This is discussed in Chapter 3.

"2 Case number 2009-43-01 [2009] Constitutional C(liatvia).

"?*Regina v. North and East Devon Health Authority pte Coughlarj2000] 2 WLR 622 (EWCA
Civ 1871).

" 0ECD(n 426).
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who receive benefits and those who pay for th&tThis approach creates divisions
between so called ‘tax payers’ and those receibiegefits, and is misleading and
undermines the solidarity principle. Taxpayers magd the social welfare system in
the future. Moreover many people receive benefitsoagh they are working full
time. While this is also dealt with under the sattion cultural accessibility
(acceptability), undermining the solidarity prini@pthreatens the sustainability by
giving the Government more political space to reddanding for key social

entitlements.

So far the issue of sustainability has been ded#it w terms of the affordability of the
national debt, and the need to reduce social exjpeadrather than progressive
funding’?’ Despite its obligations to produg®ans or programmes of actions that
elucidate how they are going to sustainably rediifg the right to social security for
all, the Coalition Government only focused on anpia reduce the national deficit.
They did not produce any plans indicating how fghtrto social security will be fully
realised and the Government will meet its humahtsigobligations in both the short

and long term.

5.3.2. Adequacy

Social security must be adequate to ensure both itif dignity and enable the

beneficiary to escape from poverty. Chapter 3 distedrl that the adequacy of social
security should be determined through identifying @ricing the necessary goods to
live in dignity, through different methodologieshd amount awarded must also be

kept abreast with rising costs and prices.

In the UK however the amount to be awarded hasrriesen “based on some regular,
systematic estimate of minimum nee&® Despite a recommendation by the former
National Assistance Board (NABY that there should be regular reviews of benefit

adequacy, since the 1960s and the NAB study norgment has attempted any

Zj DWP ‘21% Century Welfare’ (Cm7913, 2010), p. 6

Ibid.
28 KennedyCracknel| andMcInnes(n 456), p. 4.
"2 The National Assistance Board was establishedh@yNational Assistance Act of 1948.This
required local authorities, under the control @& Board, to provide residential accommodation for
older persons and persons with disabilities in refezhre and attention thatnst otherwise available
to them It was abolished by the Supplementary Benefit ¥386.
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official empirical study of adequadyf A research paper for the House of Commons
noted that the Labour Government in 1998 “rejegiegbosals to link benefit levels to
estimates of minimum needs, arguing that thereishjective way of deciding what
constitutes an adequate incom&-'It is also worth noting that this “lack of any ate
basis for current benefit rates is also mentiomgailarly during annual debates on the
uprating of social security benefit§® This position of successive governments in the
UK does not recognise the work being done by sac@dnisations such as the JRF to
identify what would constitute a living wage or nmmum income, and UK Courts
rulings on what should be included in determinidgguacy. One such ruling was the
decision on the amount awarded to refugees andrassg¢ekers that has already been

discussed in Chapters 3 and 4 and will be discusgaih later in this sectiofi>

Instead the Coalition Government linked benefitqadey with wages; repeatedly
stating that people should be better off in worantton benefits, in order to ensure
fairness to the tax-payer. Most significantly, @ g¢he capon the total amount of
benefit that working-age people can receive at £p60 week for couples with
children. This was reported as necessary to ernhatethose on benefits will not
receive more than the average weekly wage earnedobpling households. This is
despite clear evidence that the wages in the UKraugficient. The average wage is
reduced by a low minimum wage that is less thatateised living wagé® In
London in 2013, the living wage was over two poumdsre per hour than the
minimum wage. On the basis of a 35-hour week,whis £3640 per year> Moreover

while food prices rose by 30.5% in five years, Naional Minimum Wage only rose

30 KennedyCracknell andMclnnes(n 456), p. 5.

1bid., p. 6.

32 |pid., p. 7.

"33Regina (Refugee Action) v. Secretary of StatehiotHome Departmefi2014] D WLR 089 (EWHC
1033 (Admin).

34Donald Hirsch ‘A minimum income standard for the #2013’ (JRF, York 2013)
<www.jrf.org.uk/report/minimum-income-standard-u@i3> accessed 21 June 2014.

3> Rafferty, S., ‘The minimum wage is not enough —nsst aspire to paying a living wagiRF Blog
(York, 17 April 2013) <www.jrf.org.uk/blog/minimunaage-not-enough-%E2%80%93-we-must-
aspire-pay-living-wage> accessed 25 May 2013.
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by 12.1% in the same perié®. In February 2012 earnings growth rate was 1.2%
against inflation of 3.4% measured by the CPI.

Further demonstrating the inadequacy of wagesariik, many people working full-

time rely on benefits to top up their wages. Irt,fac

“62% of children living in poverty are living in failies where at least one person
has a job, indicating that wages are too low arat turrent Minimum Wage

legislation is not adequate to lift people out of@rty through work.”®

The JRF similarly found that in 2010 the numberchildren in poverty in working
families roseto 2.1m, “the highest on recor®® Moreover, by linking the cap to
average earnings rather than average income, thktiG@o Government, did not take
account the benefits paid to families who are imkmehen calculating benefif8? In
fact, in 2013 a paper found thawer the previous five years, working-age benefits
have deteriorated substantially relative to Minimlmoome Standard$! A research
paper for the House of Commons notésdependent estimates of “Minimum Income
Standards” suggest that current out-of-work bematiés for people of working age
are significantly lower than the amounts neceskarg minimum acceptable standard

of living.” "4

While it is difficult to get a sense of the cumulat effect of this reform with only
limited material available as the changes have tealgn recently adopted and are
being implemented gradually over time, the analystw highlights some of the

main concerns:

"3%0Oxfam ‘The Perfect Storm: Economic stagnation,risiag cost of living, public spending cuts, and
the impact on UK poverty (Oxfam Briefing Paper, @xit Oxford 2012) <http://policy-
practice.oxfam.org.uk/publications/the-perfect-sta@conomic-stagnation-the-rising-cost-of-living-
public-spending-228591> accessed 3 February 2@L, p.

#|bid., p. 19

"%Niall Cooper and Sarah Dumpleton ‘Walking the Bl the scandal of food poverty in®21
century Britain’ (Church Action on Poverty and OxfaOxford 2013) <http://policy-
practice.oxfam.org.uk/publications/walking-the-likae-the-scandal-of-food-poverty-in-21st-century-
britain-292978> accessed 5 May 2014.

3% JRF/New Policy Institute ‘Monitoring poverty andcal exclusion 2016 annual report(2010)
<www.jrf.org.uk/report/monitoring-poverty-and-sok&xclusion-2010> accessed 3 February 2011.
"OFawcett Societyn 604), p. 25

"1 Hirsch (n 734).

2K ennedyCracknell andMcInnes(n 456), p. 2.
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a. The Benefit Cap:This has been criticised on many counts. By ligkime cap to
wages only rather than income received, it igntinesbenefits received by many
people on a low income. The Children's Societyaisiéd the Coalition
Government for ignoring the contribution of taxdite and a range of benefits to
many people’s incomes. The cap is not linked aialhe needs and costs of those
in poverty. While the Personal Independence Payneentot included when
calculating the cap, this only covers the specedds of a narrow selection of
people, and there are many other groups who haveiderable needs that may
not be addressed by the cap. The cap for instgyeea regardless of the number
of children in a household and will therefore ddguortionately affect large
families. Moreover, in some areas of the countspeeially London, rents for
adequate family accommodation can be as much aeor more than, £400 per
week/#®

It is also worth noting that in July 2015, the ngwtlected Conservative

Government announced that, despite these concearchsising prices especially

those relating to accommodation, the cap will huced from £26,000 a year to

£23,000 a year in London, and £20,000 in the resteocountry, to take effect by

2017/*

The Cap was challenged under the Human Rights #398) for discriminating
unjustifiably between men and women, contrary ttche 14 of the ECHR read
with Article 1 of Protocol No 1 to the ECHR (“A1P1*° The complainants
argued that the Cap primarily affected single piréof which most are women -
92% in 2011) with several children living in highst areas of housing. They also
argued that the Cap also affects victims of doroesiolence, who are

predominantly women, because they may be tempgrahbused in

3 Lisa O’Carroll, ‘Average monthly London rents Bit,500 for first time, says surveyhe
Guardian,(London, 15 June 2015) <www.theguardian.com/mor@y84un/15/london-rents-homelet-
survey-housing-crisis> accessed 10 June 2016.

44 Benefit changes: Who will be affected®BC, (London, 8 July 2015) <www.bbc.com/news/uk-
21706978> accessed 5 January 2016.

"5R (on the application of SG and others (previoudshand others)) (Appellants) v. Secretary of State
for Work and Pension2015] PTSR 471 (UKSC 16) (on appeal from: [20E¥YCA Civ 156)
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accommodation that is relatively expensit®.While the Supreme Court
eventually ruled that the established indirect mismation was a proportionate
means of meeting legitimate aims, there were somteresting dissent
opinions’*’ Lady Hale questioned whether proper account tesh baken of the
best interests of the children affected, i.e. wbethe Government complied with
Article 3(1) of the CRC?® She concluded that since the Cap will deprivedecail

of their basic needs, this cannot be in their bestests and therefore the indirect
sex discrimination inherent in the Cap’s implemé&atais not a proportionate

way of achieving its aim&"”

Universal credit: To a large degree the different components of thevévsal
Credit are based on what people previously recei’fethis is despite the ECSR
having previously, and again in 2013, classifiegl thinimum levels of Statutory
Sick Pay, Short Term Incapacity Benefits and cbotory Jobseeker’s Allowance
for single person as manifestly inadequateThere has been no independent
analysis of needs since then. Moreover, the potessential goods and services
including food and fuel have increased significafitf The Coalition
Government also had no intention of examining #sai@ further. This is evident
from the response of the Chancellor of the Exchedde stated “It's lunacy for
the Council of Europe to suggest welfare paymeeednto increase when we
paid out £204 billion in benefits and pensions jasar alone..*®This statement
illustrates the Government’s failure to even tryuiederstand the issue from a
human rights perspective, and its lack of commitnteraddressing the rights of

those in poverty.

"®1pid

"“T1bid.

"®1bid.

"bid.

50 Mike Brewer, James Browne and Wenchao Jin ‘Ussiae€redit: A Preliminary Analysis’ IFS
Briefing Note 116 (London 2011) <www.ifs.org.uk/tims116.pdf> accessed 1 April 2012.
1ECSR ‘Conclusions XX-2 (Great Britain’ (CoE Strasbg 2013).

2steve Hawkes Higher food prices to push annual household grobiisyup £850 by 2018The
Telegraph(London, 18 September 2013Www.telegraph.co.uk/news/uknews/10316184/Highedfoo
prices-to-push-annual-household-grocery-bills-up-8$-2018.htn# accessed 14 November 2013.
Office for National Statistics ‘Consumer Price &tfbn, July 2013’ (Statistical Bulletin 2013).

>3 Asa Bennet, ‘lain Duncan Smith Blasts Council af@e 'Lunacy’ over 'Inadequate’ UK Benefits
Warning’' The Huffington PostiLondon, 29 January 2014) <www.huffingtonpost.&£2014/01/29/uk-
benefits-european-council_n_4688263.html> accegs@uiober 2014.
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The lack of assessment of living costs was raisaéng the drafting of the

Welfare Reform Act. In its comments on the Whit@&aon Universal Credit, the
Northern Ireland Welfare Reform Group for instarasked whether universal
credit addresses the true cost of work, and obdeheslack of detail in the Paper
regarding “for example, childcare costs, carerovaince, rate rebates (in
Northern Ireland), passport benefits and mortgatgrest will be integrated into

Universal Credit.”™*

c. Housing benefits: While the proportion of the universal credit allowa
allocated for housing costs is still based on the& of housing, beneficiaries now
only receive an amount covering the cheapest 30ptogferties in the area, rather
than the median rent for local properties (a rentl typical for that area) as it
was previously>® The Government has also set a maximum limit; 25ngs for
a one bedroomed property to 400 pounds for a fedrdomed property. Single
people under 35 are only entitled to Local Houshigwance (LHA) at shared
rate. This means that the maximum housing benedit tan be received by a
single person under the age of 35 is the costrdfng a single room in a shared

house.

This is not an appropriate measure of costs. lorigs the fact in many regions
there is a shortage of properties within this lavwa896 with demand outstripping
supply/*® This can result in people going without other atiaés such as food or
going into debt to pay for housinti.can also result in peoplaoving to poorer
areas where good employment opportunities are meahhiced, and subsequently

the ghettoization of such are&.This would significantly increase regional

S“Work and Pensions Committ&¢hite Paper on Universal Credit Oral and Writtenidance(2011
HC 743)

SHannahAldridge, ‘Even renters who work should be worragbut housing benefit chang@sie
Guardian(London, 15 April 2014) <www.theguardian.com/hagshetwork/2014/apr/15/housing-
benefit-changes-working-people> accessed 10 OcRilikt.

"®Hannah Aldridge and Peter Kenway ‘Can LHA reforrokiave their aims in London housing
market?’ (Study)New Policy Institute_.ondon 2014)
<http://lwww.npi.org.uk/files/4114/0258/6162/Can_tbbanges _to LHA achieve_their_aims_in_Lond
on_full_report.pdf> accessed 10 June 2015.

*’"Randeep Ramesh, ‘Housing benefit cuts will put 800,homes out of reach, according to study’
The Guardian(London, 1 January 2012) <www.theguardian.com/$p812/jan/01/housing-
benefits-cuts-rents-studyaecessed 10 April 2014.
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inequalities and reduce further people’s abilitgscape poverty.

The Housing Benefit Size Criteria Rules also redieelevel of housing benefit,
received by 14% if the recipient has one sparedmedrand 25% if they have two
spare bedrooms. In addition to helping cut the afshousing benefits, the
Coalition Government considered that this wouldpreddress overcrowding and
under occupancy and increase fairness betweentgval social renters. This is
despite DWP admitting in its impact assessment amaich between household
size and available of suitable homes meaning inyna&eas people are unable to
downsize due to a lack of suitable and affordaldasing’® People therefore
often have no option but to stay in their currecdaanmodation if they want to
stay in their existing area, yet the tenants will seceive the reduced housing

benefit.

These Rules can also discriminate against partigraups of persons by failing
to acknowledge their special needs. This includggmated parents who keep a
spare bedroom for their children, and families thatude adults or children with
disabilities that need an additional room for eecar medical equipment. In some
instance couples and/or young children may be entbshare a room because of
their disabilities. While Discretionary Housing Pagnts (DHPs) are available,
these are at the discretion of local authoritiessdarch by CPAG indicates that
41% of councils have policies that only provide DI a short-term period,
while 28% have policies where DHP can only be grarfor a specified finite

period, for instance three, six or 12 monftis.

This has been taken up by UK Courts. In 2012, tbherCof Appeal held that the
Rules discriminate against persons with disabdibecause they do not allow for

an extra room where the person (adult) with dig#sl has a carer or where two

"8 DWP ‘Impact Assessment on Housing Benefit: Undmupation of social housing2012)
<www.gov.uk/government/uploads/system/uploads/atteent_data/file/214329/social-sector-housing-
under-occupation-wr2011-ia.pdf> accessed 3 Jun8.2lHis was also emphasized by former Special
Rapporteur on the right to adequate housing. S®el@NHRC ‘Report of the Special Rapporteur on
adequate housing as a component of the right smlagquate standard of living and on the right to-non
discrimination in this context (Raquel Rolnik), Mdisn to the UK’ (2013) UN Doc.
A/HRC/25/54/Add.2.

"9CPAG ‘DHPs — principle and practice’ (London, 20¥8)ww.cpag.org.uk/content/dhps-principle-
and-practice> accessed 6 May 2016.
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children cannot share a room because of disabffitwhile during the case the
rules were changed to cover circumstances whemopgrwith disabilities need
carers to stay overnight, the regulations did rmotec the situation of a room that
cannot be shared because of disability. This juddgrnewever did not cover cases
for when the claimant is one of a couple who ishlmao share a bedroom.
People’s housing benefit continues to be restritigdhaving a spare bedroom if

they and their partner need to sleep apart beafusenedical conditioR®*

Moreover, the afore-mentioned regulations allowadylts with disabilities to
keep a spare room for overnight did not apply tddobn who need overnight
carers. This was taken to the High Court, whicRdd4 held that the bedroom tax
did not unlawfully discriminate against childrentlvdisabilities since DHPs could
close the gap®® The Complainants appealed against this decisimhjra2016 the
Appeal Court found that the DHP policy was not adeq as there is no guarantee
of its continued availability in the future. It tledore ruled that the failure to make
provision in the regulations for overnight carefslisabled children amounted to
unlawful discrimination contrary to Article 14 df¢ ECHR'®®
d. Asylum assistance and the decision to freezeWthile asylum seekers are not
entitled to social security, if they are destituteey can apply to UK Visas and
Immigration for accommodation (on‘ao choice’ basis in cluster areas around
the country) and/or financial support. Until August 201%he subsistence
allowance was paid at different rates, dependingthen claimants’ ages and
household compositions, but was usually approxilpakalf of mainstream
benefits, which are, as already noted, based oresvagth no assessment of
minimum essential need¥ Moreover they are still unable to work to suppleten

their incomes unless they have waited over 12 nsoftth a decision on their

"0Byrnip v. Birmingham City Council and anotH&012] D WLR 150 (EWCA Civ 629 ).
"l5helter ‘Bedroom Tax: Are You Affected?’ (Shelt€1B)
<https://england.shelter.org.uk/housing_advice/mmudenefit/bedroom_tax_are_you_affected>
accessed 6 May 2016.

%2R, (On the Application of Rutherford and Ors) \ct8tary of State for Work and Pensid2914)
EWHC 1631 (Admin).

"%3Regina (Rutherford and others) v. Secretary ofeStat Work and Pensions [2016] D WLR 036
(EWCA Civ 29).

%4 John Packer, ‘The UK is failing in its duty to peot vulnerable asylum seekef$ieGuardian
(London, 4 February 2013) <https://www.theguardiam/commentisfree/2013/feb/04/uk-failing-duty-
vulnerable-refugees> accessed 5 May 2014.
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status.

This subsistence allowance was below the UK povertyasure as confirmed by
main poverty campaigners and researchi8rfkesearch by Refugee Action
observed that “nearly 40% of asylum seekers sudregeld not buy enough food
to feed themselves or their families; 43% of asylum seekers were unable to buy
toiletries; 88% did not have enough money to buy cloth&§"Given the mental
vulnerability of many asylum seekers often followitiheir experiences of torture,
Freedom from Torture notes how economic poverty famahcial insecurity has
led to “a serious deterioration” in the mental tiealf those that have survived
torture and seeking asyluffY. Likewise, one clinician describes how the
“hopelessness and vulnerability” caused by poveftgn provokes “depression
and anxiety” in torture victims, a group alreadpme to mental illnes€®There is
also no additional support for people with partacuhealth needs or those with
disabilities’®® Other vulnerable groups include pregnant womewy cedeived an
additional three pounds per week for the duratibtheir pregnancy despite their

considerable health and nutritional neé&ds.

Nonetheless, despite these reports and evidencé, sume 2013 the Coalition
Government announced to Parliament that the Ievelijpport provided in cash to
meet the essential living needs of asylum seekerthé financial year 2013/2014
should remain frozen at the 2011 rate. On 9 A4, the High Court found that

%> Amanda Gray ‘Poverty: a human rights abuse in tkg @penDemocracy(19 August 2013)
<www.opendemocracy.net/5050/amanda-gray/povertyamirights-abuse-in-uk> (accessed 30
September 2013).

"*®Refugee Action ‘Refugee Action briefing on EarlyyDidotion 99 — High Court

judgment on asylum support’ (Refugee Action 201H4p://refugee-action.org.uk/wp-
content/uploads/2016/10/Refugee_Action_briefing Early Day Motion_99 High_ Court_judgmen
t_on_asylum_support_Oct2014 FINAL.pdf> accesseiay 2015.

7 JoPettitt, “The Poverty Barrier: The Right to Rehihtion for Survivors of Torture in the UK’
(Freedom from Torture, London 2013)
<www.freedomfromtorture.org/sites/default/files/dawents/Poverty%20report%20FINAL%20a4%20
web.pdf> accessed 3 July 2014.

%8 |pid.

" The Children Society ‘A briefing from the ChildrenSociety Highlighting the gap between asylum
support and mainstream benefiisbondon 2012)
<www.childrenssociety.org.uk/sites/default/filesfa_briefing_from_the_ childrens_society _on_asylu
m_support.pdf> accessed 18 April 2013.

"Feldman, Rayah. ‘When Maternity doesn’t matter @iismg pregnant women seeking asylum’
(Refugee Council and Maternity Action 2014)
<www.refugeecouncil.org.uk/assets/0002/6402/Whertektdty Doesn_t_Matter_-
_Ref_Council__Maternity _Action_report_Feb2013.pdfecessed 4 March 2015.

180



this decision was irrational and did not take iabzcount the real needs of asylum
seekers: including the cost of maintaining intespaal relationships and a
minimum level of participation in social, culturand religious life."* The
Coalition Government however announced in August42that it would not be
changing its decision on freezing the benéfitdt stated that it had conducted a
review and remained satisfied that the 2013/14llefeasylum support should

remain unchanget?

Moreover, and again despite this court decision thedfindings of relevant and
credible organisations, from August 2015 weeklyl@asy support was further
reduced to a standard rate of £36.95 per persauit (@dchild) regardless of age
and needs, although “a one-off maternity paymeiitrasinain available to women
due to give birth within eight weeks or who havbady under six weeks old**
Previously, asylum support was paid at differentesa depending on the
claimants’ ages and household compositang this new standard rate is the same
as the amount currently paid to single adult asylseekers’® It therefore
represents a substantial reduction in supportifagles parents and families with
children. For example, the new weekly asylum suprade for single parents with
one child is £73.90, a reduction of £28 The Coalition Government explained
that previous rates had not taken into accounetmmomies of scale experienced
by households.”

e. Uprating benefits For most benefits annual uprating is not mangatmder UK
law, but historically governments have exerciseadrttliscretion by increasing the

principal means-tested working-age benefits eachl Ap line with prices The

"1t also noted that the Government failed to cossighether the following were essential living

needs: travel by public transport to attend appeémts with legal advisors; telephone calls to naint

contact with families and legal representatives, fan necessary communication to progress their

asylum claims; and writing materials where necgskarcommunication and for the education of

children.SeeRegina (Refugee Action) v. Secretary of StatehibHome Departmefi2014] D WLR

089 (EWHC 1033 (Admin).

"2 The Home Office's letter explaining the decisitth August 2014) is available from

\7/\7/ng.migrantsrights.org.uk. (accessed 14 August 208dr more information, see www.ein.org.uk.
Ibid.

" Melanie GowerAsylum support: accommodation and financial supfarasylum seekergHC

Briefing Paper 1909, 2015), p. 7.

™ |bid.

7 |pid.

7 Ibid.
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June 2010 Budget announced that, from April 20ldnefits would now be
indexed to the Consumer Price Index (CPI) rathantthe Retail Price Index
(RPI)."® The IFS has flagged the ‘up-rating benefits ancctadits by CPI rather
than RPI for inflation as ‘the biggest change tdfare policy in the June 2010
budget’, “predicted to save the Government 1.2b20h1-12 increasing to 5.8bn
in 2014-15.""° According to the Coalition Government, the CPI wasre
appropriate because “it excludes the majority ofudimg costs faced by
homeowners.”® It argued that most low-income households are sigesi
separately through Housing Benefit, and the majarit pensioners own their
home outright®*

Many have been concerned about this, particularhegards to what it means for
the adequacy of social security. The Economicsdedit the BBC noted that ‘The
CPl is typically lower - over the past 20 yearkas been higher than the RPI only
three times.®? She further highlighted th&Research has tended to show that the
cost of the basket of goods bought by poorer haldsloften rises faster than the
basket of goods included in the CP*Crisis has noted that since rents generally
rise faster than CPI, over time the LHA rates wi# eroded® Oxfam has
similarly noted that the changes to the LHA and tplans to increase future
support by the CPI measure of inflation rather thatual rents in an area... will
ultimately destroy the principle that housing suppshould meet housing
needs.”® The Rowntree Foundation observed “... how the pata basket of

goods needed for an acceptable living standardribas far faster than average

78 Both indexesneasure changes in the price level afarket baskeffixed list of items) otonsumer
goodsandservicegpurchased by households. However the fixed ligieofs is different. The CPI does
not includehousing costs and mortgage interest payments. dlbalation of CPI also uses a formula
that takes into account that the switch to lowéeeaat alternatives by some people when prices rise.
" James Browne and Peter Levell ‘The distributiorieat of tax and benefit reforms to be introduced
between June 2010 and April 2014: a revised assgdsfiFS, London 2010)
<www.ifs.org.uk/publications/5246> accessed 14 Baty 2013).
"80HM Treasury ‘Budget 2010 - Economic and Fiscah®imy Report and Financial
Statement and Budget Report’ HC (2010) 451.
" bid.
82 BBC ‘Budget: Radical shake-up of benefits to cut speyfiddBC, (London,22 June2010)
7<8\ngw.bbc.com/news/lOf-.’~8069Zaec:cessed 30 June 2010.

Ibid.
84Crisis ‘Crisis Policy Briefing Housing Benefit Cu{€risis 2012)
<www.crisis.org.uk/data/files/publications/Crisis@&riefing%20-
%?20Housing%20Benefit%20cuts.pdf> accessed 3 Juh@. 20
8 Oxfam (n 736) p. 32
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inflation’.”®® Oxfam similarly noted that the basic costs for feodl energy have
outpaced inflation over the last few ye&ts.

In 2013the Welfare Uprating Act of 2013 further reduceis thprating by limiting
increases to welfare benefits and tax creditsmatsimum of 1% until 2016% In
justifying this, the former Chancellor of the Exgler, in his Autumn Statement
on 5 December 2012, said that it was not fair tokimg people that out of work
benefits had increased by 20% since 2007 whileageeearnings had risen by
only 10%.

The lack of statutory requirement to increase benif-line with inflation clearly
contravenes the ICESCRhe CESCR has on several occasions stated that the
amount of benefits to be paid must reflect livimgsts’®® Moreover,a research
paper for the House of Commons observed that gussobn “...to limit increases
in benefits to below inflation for a sustained pdri is historically

unprecedented’® The paper also noted:

“If inflation averages more than 1% over the threary, families claiming
the benefits and tax credits affected will expereea permanent real terms
reduction in the support they receive. Familieseiceipt of means-tested out-
of-work benefits such as Income Support and incbased JSA will receive
less than the amount social security legislatiomerily deems necessary to

meet their needs’®*

The future implications of this Uprating Act muds@be taken into account. As
was noted when the Bill was being considered byHbese of Lords, if you alter
the baseline for an uprating system, “you do ipémpetuity... There is no way in

8 Abigail Paul, ‘The living standards squeeze tightens agnmim cost of living soars by 25%
<www.jrf.org.uk/press/living-standards-squeeze-ggis-minimum-cost-living-soars-25-downturn>
accessed 30 June 2012.

8"Oxfam(n 75).p. 3.

88The Welfare Benefits Uprating Act 2013.

89 CESCR ‘Concluding Observations on China’ (2014) Dbt. E/C.12/CHN/CO/2; CESCR
‘Concluding Observations on Bulgaria’ (2012) UN D&¢C.12/BGR/CO/4-5; CESCR ‘Concluding
Observations on Albania’ (2013) UN Doc. E/C.12/A0R/2-3.

"0 KennedyCracknell andMclnnes(n 456), p. 2.

! pid.
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which the money can be won back, because the basilireduced and all the
arithmetic is then calculated from a lower startlegel.”®? This is even more
crucial given the lack of a general needs assedstoedetermine the initial

baseline.

As noted in Chapter 3, although not ideal, the adey of social security can also be
judged by negative indicators. Since the rightdoia security at the very minimum

should certainly protect people against degradomgitions and be enough to ensure
a life in dignity that includes access to nutriscand culturally appropriate food, and
adequate and safe housing. In the case of the idkhtdwever is not the case. Below
are some of the negative indicators that have lobserved by numerous charities

working with those living in poverty.

a. Increasing use of food banks The UN human rights bodies, including the
Human Rights Council’s special proceduf®&ssocial organisations, the media,
and politicians are observing and documenting ticesiasing levels in the use of
food banks due, they argue, to the inadequacy afefiie and increased
sanctions® In fact Church Action on Poverty and Oxfam haveeessi“There is
mounting evidence that the inadequacies of theaneafety net are now directly
driving the growth of hunger and reliance on cladfi¢ food hand-outs’® The
Coalition Government denied the link between welfeaform and the rise in the
use of food banks, arguing instead the increasethdd is due to the increased
number of food banks and opportunity to get freedfd® However a report
commissioned by the Department for Environment Feodi Rural Affairs

(DEFRA) examining the growth of food aid directlgntradicts this view, stating:

"92This was stated by Lord Kirkwoaat the Third Reading of the Welfare Uprating Bifi the House

of Lords on 25 March 2013. More information is dabie at www.publications.parliament.uk/.

3 De Schutter(n 451).

94 Suzanne Moore, ‘2012 has been the year of the iao#' TheGuardian,(London, 19 December
2012). <www.theguardian.com/commentisfree/201248#2012-year-of-the-food-bank> accessed 9
October 2014,

TUC ‘New foodbank figures are ‘shocking’, says TUJC Press Releagéondon, 16 October 2013)
<www.tuc.org.uk/economic-issues/social-issues/piyveocial-exclusion/welfare-and-benefits/new-
foodbank-figures-are> accessed 20 October 2013alSe€ooperandDumpleton(n 738).

> CooperandDumpleton(n 738).

9® patrick Butler, ‘Food banks are thriving, mucttie government's embarrassméaitte Guardian
(London, 5 March 2013) <www.theguardian.com/so¢ga§3/mar/05/food-banks-thriving-
government-embarrassment> accessed 9 October 2014.
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"We found no evidence to support the idea that aszd food aid provision
is driving demand. All available evidence both e tUK and international
points in the opposite direction. Put simply, thisrenore need and informal

food aid providers are trying to help"

The report of the Scottish Government, publisheshanth before the DEFRA
report, observed that welfare reform was one ofntlaén drivers of the increased
use of food banks. The final report of the All RaRarliamentary Inquiry into

Hunger and Food Poverty also echoed concerns toabeic hardship, austerity
measures, and government sanctions could undéeigise in emergency food
aid.”*® Similarly, research by Oxford University published in 2015rfd that the

rise in food banks is related to the cuts to lamathority spending and central
welfare spending. It also concluded that the highlegls of food bank use have
occurred where there have been the highest rateanaftioning, unemployment,

and cuts in central welfare spendifig.

b. Malnutrition rates: In a letter to theBritish Medical Journalin December 2013,
public health experts warned that the rising inc@eof malnutrition was evidence
of a "public health emergency" linked to welfaréores®®This has been echoed
by various social organisations. Church Action awd?ty noted: "The figures
show just over 5,500 people were treated in hdspabaveen 2012 and 2013 for
malnutrition.” While the organization did not “pkacall of that down to food
poverty”, he believes, “it's a symptom of the fdwt increasing numbers of people
in this country simply don't have enough money teedf themselves

healthily.®®* Other documentation hospitals reporting a rismainutrition related

" Hannah Lambie-Mumford, et al ‘Household Food Sigim the UK: A Review of Food Aid, Final
Report’ (University of Warwick and Food Ethics Cailn2014).

98 All-Party Parliamentary Inquiry into Hunger in thimited Kingdom ‘Feeding Britain A strategy for
zero hunger in England, Wales, Scotland and Nanmtlrefand; The report of the All-Party
Parliamentary Inquiry into Hunger in the United Kdom’ (8 December 2014)
<https://feedingbritain.files.wordpress.com/2013f6@d-poverty-feeding-britain-final-2.pdfaccessed
6 May 2015.

"9 oopstraet al (n 561)

8°David Taylor-Robinson et al ‘The rise of food payein the UK’ (2013) British Medical Journal.
81 Gavin O'Toole ‘Religious leaders blast UK welfangs: Aljazeera(3 March 2014)
<www.aljazeera.com/indepth/features/2014/03/religiteaders-blast-uk-welfare-cuts-
20143210843153769.html> accessed 1 April 2014 a&eeUniversity of Liverpool ‘Experts warn of
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illnesses such as rickét¥. Local press in Yorkshire reported that the amount o
people needing hospital treatment or malnutritiad krebled in five years (2008-
2013)%%3

Rent arrears, evictions and homelessnesSeveral organization have documented
the link between welfare reform, including the impimn of the Housing Benefit
Size Criteria Rules, and increasing rent arreagshemmelessness. According to the
National Housing Federation (NHF), only four weelfter the implementation of
Housing Benefit Size Criteria Rules, in one of plo®rest areas (Merseyside), more
than 14,000 households fell into arrears with theint®** NHF’s research also
found that for nearly 6,000 of these householdss, Was the first time they had
fallen behind with the refif> with limited smaller homes available, the Federati
further noted that many people are forced to statheir homes and live on less
money for essentials such as food and he&tfwy Crisis report found the changes
to the LHA increased recipients shortfalls betwdegir rent and the amount of

LHA received and the risk of homelessn&¥s.

In the UK there is considerable evidence that ténels of social security are
inadequate. Firstly, the Coalition Government ditl properly determined the amount
to be awarded in accordance with international humghts law, and secondly it is
not ensuring that it is being uprated in accordanié inflation and the changing
costs of the essentials for those in poverty. Nemesstudies have also shown that the

welfare reform clearly jeopardised access to foodl alequate housing to the extent

food poverty health emergendyhiversity of LiverpoalNews(Liverpool, 3 December 2013)
<https://news.liverpool.ac.uk/2013/12/03/expertsiwaf-food-poverty-health-emergency/> accessed
10 December 2013.
82Michael BuchananFood poverty: Experts issue malnutrition healthnirsg’ BBC, (London, 22
August 2014) <www.bbc.com/news/health-288838%eessed 31 August 2014. Tracy McVeigh,
‘Rickets returns as poor families find healthy dighaffordableThe GuardianLondon, 30 August
2014) <www.theguardian.com/society/2014/aug/30dchibverty-link-malnutrition-rickets> accessed 5
September 2014.
893 :Sparing hospital admissions for malnutrition lated ‘disgrace”Yorkshire Evening Pogt6 November
2013). <www.newsyorkshire.co.uk/news/soaring-haspitimissions-for-malnutrition-branded-disgrace>
accessed 5 September 2014.
804 NHF ‘The bedroom tax in Merseyside-100 days o0'1() <www.pinecourt-
Et]()(gusing.orgj.uk/files/2013/07/BedroomTaxNHF.pdf>d 21 June 2014.

Ibid.
8%hid.
807 Ligia Teixeira and Ben Sanders, ‘Hitting home:esscschemes and the changes to the Local
Housing Allowance’ (Crisis, 2012) <www.crisis.org/tesearch.php?fullitem=378> accessed 17 June
2013.
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that minimum essential levels are not being metmbmny instances people are in
emergency inadequate accommodation without seemmerd, and being reduced to

access food through the food banks.

5.3.3. Coverage/eligibility

Universality requires that all those in need, rdtgss of gender, status, race, sexuality
amongst others, are eligible to receive social sigcun the UK discussions and
policies on eligibility fall into two groups: resdts and non-residents with the
government creating levels of eligibility requiremt® benefits accordingly. Moreover
even within these groups it is differentiating beén people on the basis of status
rather than need such as distinguishing betweenntifyfants or those from the
European Economic Ar8% (EEA), and non-EU/EEA migrants, and refugees and

asylum seekers.

Residents

Traditionally, the UK has universally provided anmber of benefits (both social
assistance and insurance) to groups of people whmgarticular situations without
means testing. This includes child benefit, beadbtthe unemployed although this is
usually conditional on actively looking for workné DLA (provided you can satisfy
eligibility requirements). It has also provided etrassistance on the basis of means

testing to determine whether you are in need sachame support.

From 2010 onwards, the Coalition Government implaie@@ a number of changes to
eligibility through its Welfare Reform Act includinmeans-testing benefits that were
previously provided universally such as child béneincreasing eligibility
requirements for the disability benefif§. Although not enacted, some members of the
Coalition Government also suggested making the m@8s ineligible for housing
benefit.810 Some of these, as the next few parhagrdjscuss, opens up possibilities

for discrimination and/or targeting of vulnerabl®gps.

88The European Economic Area (EEA) comprises the Enbler states plus Iceland, Switzerland,
Liechtenstein and Norway.

890xfam(n 736), p. 28

819 David Cameron,Speech by Prime Minister David Cameron on welféBéiewater, Kent, Monday
25 June 2012)See alsWendy WilsonHousing Benefit: withdrawing entitlement from 18y&far
olds (2015, HC Briefing Paper 06473).
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a. Child Benefit: From 2013, thos@arents earning more than £50,000 a year had
their child benefits substantially reduced, andséhearning over £60,000 are not
entitled to any child benefit. Rather than simpigpsor reduce the payments for
parents earning more than £50,000, Her Majestyi&eRge and Customs (HMRC)
created the High Income Child Benefit Charge tevataback.

While in theory this sounds like the Coalition Gowaent ensured that those in
need still received Child Benefit, there is muchtigmbial for discrimination. It
disproportionately affects women and single parefitsdoes not distinguish
between single-income and double-income familiesamng a single parent on
£60,000 a year will lose their child benefit erliirand a couple on £50,000 each
will keep theirs. Moreover this affects women whm ribt work while caring for
their children with partners who fall into the heghincome tax bracket, by
removing an important, and potentially only, guaead source of independent
income®! In many households, income is not shared equalty @nild Benefit
payments ensure that mothers have some indepemdente to help meet their
children’s needs

b. Employment and Support Allowance (ESA) eligibilitks part of its changes, the
Coalition Government introduced new eligibility esl for thelimited capability
for work/related workactivitieselements of Universal Credit once it comes fully
into play®'? You are eligible for both contributdty’ and income related ESA if
you cannot work because of sickness or disability, sod are not receiving
Statutory Sick Pay. However the Coalition Governtridranged and increased the
various points-related tests needed to confirm Yiouted capability for work and
work related activity. They assess your abilitycésry out a range of activiti&s?
both physical and mental, cognitive and intelleGtuacluding mobilising,
standing and sitting, reaching, picking up and mgvihings, manual dexterity,

making yourself understood and understanding conatian, learning tasks,

8Ll Fawcett Societyn 604).

812pjsability Rights UK ‘Employment and Support Allonee Overview - FactsheE81’ (2015)
<www.disabilityrightsuk.org/employment-and-suppalibwance-overview> accessed 5 January 2016.
83you are entitled to receive this if you have paidegh national insurance contributions.

814The assessment takes into account your abilitieswdsing any aid or appliance you would
normally, or could reasonably be expected to, use.
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awareness of everyday hazards, initiating and cetimgl personal action, coping
with change and social engagement, and getting t&bburhe Coalition
Government tasked a private company, ATOS Heal#hcar implement these

tests®t®

Many organisations have criticized the way in whpglople are assessed, arguing
it leads to people in need being excluded. Spstialisability and medical
organisations including National Aids Trust and thuscular Dystrophy
Campaign reported that the guidelines given to AH@8lthcare’s assessors were
inadequat&'’ The Disability Benefits Consortium observed “asses
knowledge and understanding of conditions, parmidylmental health conditions,
continued to be poof*® They failed to seek and take into account views of
doctor®? to take into account variable symptoms with cdndi such as Multiple
Sclerosis; and recognize generalized pain and exibai?® While there were
media reports about these new assessments bepfglhel “weeding out” those
who are in fact able to wofk! Citizen Advice Bureau (CAB) documented several
instances of people were being found fit for woespite being seriously ill and/or
having severe disabilities, and were therefore adekas “ineligible for the support
of the benefit designed to specifically help théRf."The problems in the
reliability of the tests and the variability in dgon making are demonstrated by a
large number of appeals, According to Ministry abtice data, 647,527 appeals
were heard between 2009 and June 2013, of whichwi€8 decided in favour of

the claimanf® There are also delays in appeal hearings, and ES#t paid

815 Disability Rights UK(n 812).

81°0n 1 March 2015, the American fifbAXIMUS took over this task.

8l7sSteffBenstead, S., et al. ‘Beyond the Barriers, A Spagd\etwork report into Employment
Support Allowance, the Work Programme and recomragmas for a new style of suppo(8particus
Network, 2014) <www.progressonline.org.uk/contepidads/2014/04/Beyond-the-Barriers.pdf>
accessed 3 March 2015).

818 |pid.

89pid.

820Citizens Advice Bureau ‘Not working: CAB evidence the ESA capability assessment (Citizen
Advice Bureau, 2013) <www.rnib.org.uk/sites/deffildts/not_working_march_2010_final.pdf>
accessed 10 May2014.

821 plison Little, ‘Sick benefits: 75% are fakin§unday Expresé.ondon, 27 July 2011)
<http://lwww.express.co.uk/news/uk/261337/Sick-bagafs-are-faking> accessed 14 September 2014.
822 Citizens Advice Burea(n 815).

823 just Fair ‘Dignity and opportunity for all: secugithe rights for disabled persons in the austerity
era’ (Just Fair 2014) <www.centreforwelfarereforrg/aploads/attachment/438/dignity-and-
opportunity-for-all.pdf> accessed 20 September 201B12.
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during the reconsideration periéd. There is also no requirement for DWP to

comply with any time limit when reconsiderifig.

c. Personal Independence Payment (PIP) eligibilitkdopted in 2013, the PIP
replaces the Disability Living Allowance (DLA) and a non-means tested and
non-contributory tax free benefit for children aadults who have a disability and
need help with personal care (care component) ahélp getting around (mobility
component). The Coalition Government announceddhatyone on the DLA will
be reassessed from 2013 to 2018 with new critand,it expects that over 40% of
existing DLA claimants will not qualify for this ptacement beneff® There are
therefore numerous concerns that the changesesililrin the exclusion of people

in need.

Under the PIP there are two components care anditpobach of which can be
paid at standard or enhanced rates. This compardket DLA that had three
payable rates for the care component depending@sdverity of your disability.
Under the PIP’s care component there are ten afeagaluation: preparing food,
taking nutrition; managing therapy or monitorindgp@alth condition, washing and
bathing, managing toilet needs or incontinence,ssing and undressing,
communicating verbally, reading and understandilgmss symbols and words,
engaging with other people face to face and makimpgeting decisions) and two
for the mobility component (planning and followingurneys, and moving
around)®?’ Under each of these you gain points for being lenab do them
reliably, that is, "safely, to an acceptable staddeepeatedly and in an acceptable

time period.”

This pointing and classification system has raiseohy concerns, For instance to
qualify for the standard rate for the physical nioptest you have to be unable to
stand and move unaided more than 50 metres. Tafygdal the enhanced

mobility component you have to be unable to stand @move 20 metres. This

means claimants who can walk 20 metres reasonadllybwt start to struggle at

8241pid.

823 pid., p. 111.

826 pjisability Rights UK(n 812).
827\ bid.
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30 metres will not be eligible for the Motabilitgleemé&?® or support to fund a
private car or taxis. This and many other concarese consistently raised during
the drafting process by disability organisati6fisDisability organisations also
raised concerns about having just two bands os @itpaymen®>® arguing that it
does not reflect the wide range of disabilitieseyBuggested that instead a graded
system would be bettéf Disability Rights observed that many claimantst tha
have been receiving the lowest rate of the cargpoment of the DLA are likely to
fail to qualify for PIP, which could result in comgmising their independené®

In its 23rd report, the JCHR similarly expressedasn that tightening the
eligibility criteria, such that around 500,000 exig DLA claimants would fail to
be eligible for PIP and a number of claimants woiddeive a reduced level of
support, would result in fewer disabled people beaible to overcome barriers to

independent living**

Non-residents

Migrants: The UK has a history of not allowing migrants teess social assistance
(non-contributory benefits public fundEf.For the most part entitlement is governed
by citizenship, and immigration status (and anyditbons attached to it). It differs for
EU/EEA migrantsand non EU/EEA migrants. Other factors include Wwhethey are
deemed *“habitually resident”, whether they are iorkwvor looking for work, and

828you are only eligible for the Motability schemeyifu receive the enhanced rate. For more
information see http://www.motability.co.uk.
8293, J.Ccampbell, et al ‘Responsible Reform, a report @nptioposed changes to Disability Living
Allowance’ (2012). The report is published indepemitly but supported and endorsed by a range of
NGOs, including Ekklesia, Disability Alliance, Min&apworth Trust and Scope.
;\évww.ekklesia.co.uk/fiIes/response_to_proposed_réfaims.pdf> accessed 2 May 2015.

Ibid.
81 pid.
832pisability Rights UK ‘PIP assessment criteria anésholds consultation: Response of Disabilities
Rights UK’ (2012) <www.disabilityrightsuk.org/siteiefault/files/pdf/pipconsult.pdf> accessed 4 May
2014.
pp. 27-28.
833 Joint Committee on Human RigHtaplementation of disabled people’s right to indegent living
(2010-2012 HL 257 HC 1074), para 146.
834Benefits listed under public funds include inconasdd Jobseeker’s Allowance, Income Support,
Income-related Employment and Support AllowanceldCFax Credit, Working Tax Credit, Universal
Credit, Social Fund payments, Child Benefit, Hogdenefit, Council Tax reduction, Pension Credit,
Attendance Allowance, Personal Independence Paym@aner's Allowance, Disability Living
Allowance. More information is available at www.gaoki/.
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whether they arrived alone or with other family noers®*®> Other benefits such as
contributory JSA are not counted as public fundslemnimmigration rules and

eligibility is different®3®

The Coalition Government also tightened eligibility EU/EEA migrant$®’ From 1
January 2014, EU/EEA migrants coming to the UK nhaste been living in the UK
for three months before they could claim incomeeba®obseeker’s Allowance, Child
Benefit and Child Tax Credit. From 1 April 2014 yherere also unable to access
housing benefits during this peri8f. To qualify for these benefits after this three-
month waiting period they also had to satisfy éligy rules that included a stronger,
more robust Habitual Residence Test going beyoatlysimg family status and family
ties, duration and continuity of presence, and egmpknt situation including stability
and duration and where the person pays taxesugaested by the EE#° In 2013, the

Coalition Government announced

“migrants will have to answer more individuallylaed questions, provide more
detailed answers and submit more evidence befesewlil be allowed to make a
claim. For the first time, migrants were quizzedatbwhat efforts they have made
to find work before coming to the UK and whetheeithEnglish language skills

will be a barrier to them finding employmerit®

However, even if they meet these eligibility coraht they were then only entitled to
receive JSA, child benefit and child tax benefitg three months. Initially the

83>Steverkennedy,People from abroad: what benefits can they cla{@PL5 HC Library Note,
SN/SP/6847).

83¢ Other benefits that do not form part of Public &simclude Guardian’s Allowance, Incapacity
benefit, Contribution-based Employment and Supptawance (ESA), Maternity Allowance,
Retirement Pension, Statutory Maternity Pay, StayuBickness Pay, Widow's Benefit and
Bereavement Benefit. See https://www.gov.uk for enaformation.

87DavidCameron, ‘Speechy Prime Minister David Cameram immigration and welfare reform’
(University Campus Suffolk, Ipswic5 March 2013).

838 Citizens Advice Bureau ‘EEA nationals - claimingibéits as a jobseeker’
<www.citizensadvice.org.uk/benefits/coming-from-@dw-and-claiming-benefits-the-habitual-
residence-test/eea-nationals-and-the-habitualeasittest/eea-nationals-claiming-benefits-as-a-
jobseeker/> accessed 17 June 2015.

839EC ‘Commission publishes guide on application of ‘Hahl Residence Test' for social securiiC
Press Releas@Brussels]13 January 2014) <http://europa.eu/rapid/presaselelP-14-13_en.htm>
accessed 15 January 2014.

840DWP ‘Improved benefit test for migrants launch®WP Press Releasél3 December, 2013).
<www.gov.uk/government/news/improved-benefit-testihigrants-launched> accessed 20 December
2013.
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Coalition Government established a period of sinths; however, this was reduced
to three on 10 November 201Aiter this period, EEA jobseekers or former workers
had to show that they have a “genuine prospectimafifg work” to continue to
receive JSA (and if applicable, Child Benefit artull@ Tax Credit)3**

Access to benefits for EU/EEA migrants was furtfegtuced on 10 March 2015 when
regulations were adopted by Parliament that prevedtEEA jobseekers from
accessing Universal Credit came into fotteThe regulations provide that an EEA
national whose right to reside is based on beingcBA/EU jobseeker, or a family
member of such a person, cannot satisfy the HdldRasidence Test and will not be
entitled to Universal Credit. Since Universal Ctedil eventually replace most of the
existing means-tested benefits and tax creditstfose of working age, EU/EEA
migrants will be unable to access most, if not b#nefits. While this appears to
violate the EU principle of equal treatment, in 2@the ECJ ruled that a member state
may exclude EU citizens who go to that state tal fimork from certain non-

contributory social security benefft§

Those EU/EEA migrants that are working or self-esgptl now have to show that for
the previous three months they have been earnitigedevel where employees start
paying national insurance — equivalent to £150 akweefore they are entitled to
receive benefit8** This ‘condition’ for acquiring the status of ‘wenk differs to that
understood by the EU. EU law currently requires tharder for an EU national to be
considered a worker he/she must “genuine and efégcemploymenf**According
to the Coalition Government, this new minimum eagsi threshold would help

determine whether an EU/EEA national is or wasgenuine and effective” work,

#1steverKennedyMeasures to limit migrants’ access to bengf815 HC Library Note SN06889).
842 Universal Credit (EEA Jobseekers) Amendment Reiguia 2015, SI 2015/546. See aléennedy
(n 835).

843 C-67/14Jobcenter Berlin Neukdlin v. Nazifa, Sonita, Vatemand Valentino AlimanoviR015]
0JC 142.

844HM Treasury, DWP, HM Revenue and Customs ‘Furthebs to migrant access to benefits
announcedUK Gov Press Releas@.ondon, 8 April 2014). Available from:
<www.gov.uk/government/news/further-curbs-to-midraacess-to-benefits-announced>, accessed 6
May 2015.

8°Don Flynn ‘New rules threaten EU migrant workershadiscrimination’Migrants Right Blog
(London, 19 February 2014). Available from: www.maigtsrights.org.uk/blog/2014/02/new-dwp-
rules-threaten-eu-migrant-workers-major-discrimiomtaccessed 25 February 2014.
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and so has a “right to reside” as a worker or seiployed person and entitled to

benefits4®

For non-EU/EEA migrants, access to publicly fundbesefits (social assistance) on
the same basis as nationals depends on their imnagrstatus and whether they have
settled status i.e no time limit on their rightstay in the UK. This is unless their right
to remain was awarded as a result of a formal camemt by another person to
maintain and accommodate them. Separately, Sedtidnof the Immigration and
Asylum Act 1999 provides that a “Person Subjectinonigration Control” is not
entitled to public funds, except in certain limitedlcumstances. Since most people
admitted to the UK from outside EEA have “limitezhi’e to remain” they have “no
recourse to public fund$* Non-EU/EEA migrants must also meet the revised

Habitual Residence Test to access benefits.

Recent welfare reform has also changed the elityitidr contributory-based benefits
such as contribution-based Jobseeker's Allowanak @mtributory ESA for non-
EU/EEA migrants. Previously entitlement only depsshdon National Insurance
contributions, rather than immigration stattfSEligibility for these benefits is now
restricted to those who are entitled to work in th€ unless the UK has a reciprocal
social security agreement with migrant’s countryodgjin ®*° This change means that
people without legal entitlement to work in the Utave no legal entitlement to
contributory-based benefits and payments eveneiy tiave paid national insurance
contributions during the period that they were virgkillegally 2*° This concerns both
people who have never been entitled to work inUhe or do not have a current
entitlement to work in the UK, and was introducedptevent illegal workers from

receiving contributory benefits. This contravenies CoE’s Parliamentary Assembly

848K ennedy(n 835).

847 Kennedy(n 841)

8480ther work-related benefits including Statutory Btaity Pay, Statutory Adoption Pay, Statutory
Paternity Pay, Statutory Sick Pay and Industriplrias benefits were also payable regardless of
immigration status.

89There are some limited exceptions to the abovesrier example, sponsored immigrants may be
able to claim means-tested benefits if they hawembesident for at least five years (or before tlifen
their sponsor has died).

89DWP ‘Introducing an entitlement to work conditiaor tontributory benefits and statutory
payments, Equality Impact Assessment’ (London,1201
<www.gov.uk/government/uploads/system/uploads/atteent_data/file/220158/eia-entitlement-to-
work-wr2011.pdf> accessed 5 May 2013.
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Resolution 1509 that recognises that “irregular ram¢s who have made social
security contributions should be able to benefdnfr these contributions or be

reimbursed if expelled from the country.?*

In the UK, migrants (both EU/EEA and non EU/EEAg atearly denied their right to
social security including social insurance. The nges to eligibility including a
stronger Habitual Residence Test will discriminat@inst those most marginalised
and disadvantaged. The stipulation of having to esrleast 150 pounds a week
before you qualify for benefits is likely to denpcgal security to many who are
employed in short-term casual labour, or seasomakwhe most prevalent form of
employment amongst migrant workers as well as agemrkers in retail or office
administration jobs. This is regardless of how ldimgy have lived and worked in the

UK. Migrant Rights has observed that:

“Under the new system this appears to hold outdtngger that this group of EU
nationals, despite usually working for full weeksdacent pay rates, will have the

official status of worker withheld from them indeifiely.” 8>

Asylum seekers and refugeesin 1954 the UK ratified the 1951 Refugee
Convention, obligating it to ensure refugees, idirig asylum seekef8®are entitled

to benefits. However the UK distinguishes betwesdngees and asylum seekers, only
allowing those with official refugee status to aaxenainstream benefits.

In the UK, asylum seekers have no right to suppdhey are excluded from

mainstream benefits and are not allowed to workteld, under section 95 of the
Immigration and Asylum Act 1999, individuals whaosait an asylum application “as

soon as reasonably practicable” after arrivinghmn WK can apply for accommodation
and/or financial support from UK Visas and Immigpatproviding they are destitute,
or likely to be within 14 days, while their statis being reviewed>* To judge

whether they are destitute the authorities take acount whether any other support

81 CoE Resolution 150 480)

82Flynn, (n 845).

83As noted in Chapter 3 the 1951 Refugees Convedtes not speak of asylum seekers but only
refugees, acknowledging that asylum seekers amppotive refugees.

84 Gower(n 774) The assistance includes accommodation"an ahoice" basis in cluster areas
around the country.
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is available and whether they have any assets ascland, savings, investments,
vehicles, and goods held for the purpose of tradeusines§>® Under section 55 of
the Nationality, Immigration and Asylum Act 2003ylum seekers are not entitled to
support whilst their asylum application is undensideration if they did not apply for
asylum “as soon as reasonably practicable”. Howetles can be overruled if an
applicant is able to demonstrate that support cesgary to avoid a breach of their
rights under the ECHE® In the afore mentioned Limbuela case, for instathee
House of Lords ruled that the government cannoty deatess to assistance for an
asylum seeker because he failed to asylum apmcatthin three days as it could
violate his rights under the ECHR, namely Articl&3However, as noted earlier this

offers a very low level of protection.

If the asylum seeker’s application for refugeelustdias been refused, and their appeal
rights exhausted, they can no longer receive tpgart. Instead they can apply for a
basic support packal& known as “hard case” or “Section 4" support if ithe
circumstances meet the narrow eligibility criteri. they: agree to return to their
country of origin; are unable to leave the UK bessaof a physical impediment to
travel or other medical reason; have no viablee@iitreturn; have applied for judicial
review of the decision on their asylum claim andeéhdeen granted permission to
proceed; or that the provision of accommodatiomeisessary to avoid breaching their
human right$> Again without the right to social security (andet economic and
social rights) being enshrined into the UK, thidl wacus on rights within the Human
Rights Act/ECHR and therefore have a lower levgbraitection.

As Bolderson has observed in 2008, in the UK “th&iGeconomic rights written into
the Refugee Convention appear to have had litflecein preventing the benefit

exclusions and reductions to which asylum seekers subjected °

85The Asylum Support Regulations (2000).

8%UK Visas and Immigration ‘Section 55 Guidance’
<www.gov.uk/government/uploads/system/uploads/atteent_data/file/431346/Section_55_ v12.pdf>
accessed 5 July 2016.

87R (Limbuela) v. Secretary of State for the Homeabtapent[2006] 1 AC 396 (UKHL 66).

88 The support consists of accommodation and foadlatter of which is accessed by an 'Azure card'
that can only be used in specific supermarkets.

89The Immigration and Asylum (Provision of Accommaddatto Failed Asylum Seekers Regulations
(2005).

80 Helen Bolderson ‘Exclusion of Vulnerable GroupsnfrEqual Access to Social Security’ in Eibe
Riedal (ed.Social Security as a Human Right: Drafting a Geh&@amment on Article 9 ICESCR -
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5.3.4. Accessibility
Under the ICESCR, the UK Government is obligate@risure that social security is

accessible for all. Even if you are entitled, yoayrhave problems accessing the
benefit due tanter alia conditionalities attached, remoteness, stigmatisaand/or a
lack of understanding of bureaucratic processedigaussed in Chapter 3 problems
in accessibility can often reflect and exacerbasgjualities already in society.

In the UK most of the problems with accessibiligfate to excessive sanctioning for
alleged fraud and non-compliance with conditiomeditsuch as failing to attend
Mandatory Work Activity or advisor interviews, taka suitable employment
opportunity, or comply with other Jobseeker Direst. While not specifically a
conditionality, benefits can also be withdrawn &ople fail to attend a disability or
work capability assessment. The sanctions imposgalllyy can leave people without
assistance for up to three years. There is a systdrardship payments if the person
can prove they are unable to buy essential itenth sas food, heating and
accommodation, and that they have looked for hidpwhere and have cut costs as
much as they can. However they are discretionadycanly available within the first
two weeks of a sanction if you or your partner ansidered as vulnerable such as

having a child, being pregnant or receiving ESAt? 8!

Such sanctions were included in the Welfare RefoAwnt despite several
organisations, commenting during the consultatioocgss that “removing benefits
and leaving people with no income will result irtrexne hardship for them and their
families.”®®? Oxfam specifically argued that “it is unacceptatniethe government to
remove — or to threaten to remove — the basic rightsocial protection from
anyone.®®® |t is clear that removing vulnerable people’s neaf income for
whatever reason violates the right to social sécuncluding minimum essential
levels. It also jeopardises their rights to be ffemm degrading and inhumane
treatment and their right to life. In 2011, the XHoncluded that while the

Some Challengg$pringer-Verlag 2007), pp. 129-144, p. 141.

81 \Welfare Reform Committemterim Report on the New Benefit Sanctions Regifoagh Love or
Tough LuckdScottish Parliament, fourth session, SP Paper Z54).

82 Mulholland (n 549).

83Work and Pensions Committee754).
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imposition of conditionality and sanctions wouldt mo principle infringe Article 3
ECHR, “there is a risk that the conditionality aa&hction provisions in the Bill might

in some circumstances lead to destitution, suclwasld amount to inhuman or
degrading treatment contrary to Article 3 ECHR hetindividual concerned was
genuinely incapable of work® The Government however considers that there is no
incompatibility with Article 3 because claimantsvieathe possibility to avoid these
sanctions by working “thus breaking the chain oétest responsibility for the
consequences.’® Yet clearly the analysis below shows that the rmataf the
conditionalities penalise those living in povertwarcularly those with limited
education and access to internet, mental and plybkealth problems and other

factors that the Government should be remedyirgsmirce of inequality.

During the Bill's consultation process, several amgations questioned “the
introduction of increased conditionality in a tim& economic downturn and
increasing unemployment® They noted that additional conditionality without
targeted, effective support is not likely to leadgreater success for older jobseekers
or jobseekers with disabilities in gaining and airshg employment®’ Moreover
those people who are most likely to be unable tesx employment are more likely
to have problems complying with the conditionasiteuch as those with disabilities,
ill health and literacy difficulties. While the Cideon Government tried to streamline
and simplify the system, there are many concerasiticreasing the number of checks
and tightening eligibility requirements, creatednfusion about the level of
compliance needed. Since the majority of thoseiveae benefits have both limited
education and access to information such as tkenit, they are more likely to be
unable to understand the different processes aackftire more likely to make
mistakes and suffer sanctions. Without Interneesasat is also very difficult to apply
for the number of jobs required by the DWCAB Scotland for instance notes that
the DWP has not appreciated that many people dbanat the necessary IT skills to

utilise the Internet, learn about the benefits ayst and comply with

84 Joint Committee on Human Rigl{ts833), para 1.45.
865 [|a;

Ibid.
88\Work and Pensions Committge754).
87 bid.
88steven Armstrong and Maruxa Ruiz del Arbol ‘Uncartee and out of work: the vicious circle of
having no InternetTheGuardian(London, 9 April 2015)
<www.theguardian.com/society/2015/apr/09/unconrtkeaied-out-of-work-the-vicious-circle-of-
having-no-internet> accessed 10 April 2015.
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conditionalities®®® Its research showed that “the majority of Scot@B clients with

a benefits issue would struggle to apply for beaedr jobs online and that they face a
number of barriers to accessing and using therlateé?’® Scottish CAB further notes:
“only 54% have an Internet connection at home, lasd than a quarter (24%) feel

able to apply for jobs or benefits without hefs*”

There are also problems surrounding the requireroktdne parents to sign on and
look for employment once their youngest child igefiyears old. This requirement
essentially changes the status of lone parentanaitie benefits system. After their
child reaches five, they are now considered jobseelnd to claim their jobseekers
allowance they have to be available for work. Wiilere is some flexibility such as
allowing lead carers with a child under 13 to witaks than 40 hours per week and/or
restrict their availability for work to jobs thait faround school houfE? this is not
always being offered by job centre staff. AccordingOne Parent Families Scotland
(OPFS), lone parents are being told which jobs gplyafor despite them having
unsuitable hours or possible problems in arrangihijd-care?”® OPFS staff also
reported a dramatic increase in numbers of lonemarwho have been wrongly
sanctioned’* Oxfam highlighted that “More stringent conditioase likely to hit
carers harder, especially parents bringing childsgnalone (mainly women}f®
Oxfam also called for work incentives for thoseirdiag child care support to be as
favourable as those withot/f These concerns were raised throughout the Actigiini

drafting and adoption process.

Disability organisations reported more persons dgpexpected to work despite being
clearly unable to comply with the conditionalitiieslowing the introduction of more

stringent eligibility criteria for persons with disilities®”” CAB for instance told the

89CAB Scotlandn 608).

80 pid., p. 4

81 1bid.

872DWP ‘Universal Credit and families: questions andwers (2016)
<www.corby.gov.uk/sites/default/files/files/1.%20families-questions-answers.pdf> accessed 23 June
2016.

873Welfare Reform Committee ‘Written Submission on wmisal Credit from One Parent Families
Scotland’ (Scottish Parliament, 2014).

874 |bid.

87> \Work and Pensions Committée754)

87% |bid.

877 \Welfare Reform Committéa 873).
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House of Commons they had examples of cases "where was never a hope that
someone could comply with the conditionality butveis not picked up early enough
and they were penalised subsequerftf§'it recommended that DWP should be
obligated to make sure that claimants had thetgli comply with the actions in
their agreemert’ There have also been physical accessibility probleior
compliance with conditionalities and/or assessmevtmny disability/work capability
assessment centres have been reported as havinlgmsoin accessibility such as a
lack of lifts and ramp&° Often people are required to go further afield and
subsequently incur increased travel costs andsstieg can often worsen medical

conditions.

These issues and problems have been worsened bgpbeed inflexibility and the
automatic imposition of sanctions: The Welfare RefdcCommittee of the Scottish
Parliament (Welfare Reform Committee) “received ealth of examples of cases
where sanctions have been misapplied or where fiogumit flexibility has been
shown.”®® People reported that it is impossible to changeimpments with jobcentre
staff regardless of circumstan®&&Sanctions are also imposed through an automated
process While, when sanctions are imposed, claimants have 28 tdagkallenge in
writing, this has been reported as poorly admiaistt. CAB reported that many
claimants were not given notice of the sanctiom@e&ipplied, and were only aware
when they withdrew casii® They can, therefore, not challenge it within thetaed
time frame. They also are often not informed why sanction has been impo$&d.

For some sanctions it is not even necessary foDW®e to inform them in writing®

There are also only limited opportunities to chajje unfair decisions regarding
compliance with conditionalities. In 2010 Oxfam etin its comments on the White
Paper on Universal Credit that the “proposed sanstare, to a large extent, at the

878 \Work and Pensions Committéghird Report: Universal Credit implementation: megtthe needs
é);gvulnerable claimant§012-13, HC 576), para 171.
Ibid.
80 BBC‘Norwich disabled assessment centre ‘inaccessBB (London, 24 Sept 2012)
<www.bbc.com/news/uk-england-norfolk-1970063ccessed 30 November.
8Bl\\elfare Reform Committéa 873)
852 |hid.
853 |hid.
5 1bid.
3 pid.
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discretion of personal advisors” and asked howlang to ensure the rights of
complainants are uphef? These questions remain unaddressed and are begomin
increasingly important given the changes to leg@lthat have significantly limited

the ability of people to challenge the decisionfobfcentre staff.

Accessibility has also been undermined by delagsiefficiencies in bureaucracin
2014, the Refugee Council observed thdministrative delays and errors in the
transition from using the National Asylum SuppodnSce to accessing full state
benefit entittement had resulted in newly grantefiigees facing homelessness and
destitution®®’ Already in 2012, the media reported that a chiglam seeker had
starved to death due to these delays and inefiiigeff® There have also been similar
observationsegarding the payment of other benefits. A DWP refmund that new
PIP claim could take six months to process as @@pts the expected 74 daiis A
report on PIPs by the House of Commons CommitteBuliflic Accounts similarly
expressed concern about the “long and unacceptidéey” experienced by many
persons with disabilities in the assessment andtiggaof their Personal Independent

Payment$® It stated that:

“The Department significantly misjudged the numbéface-to-face assessments
that providers would need to carry out, and theetihese assessments would take.
This has resulted in significant delays to bendétisions and a growing backlog
of claims. The unacceptable level of service predidhas created uncertainty,
stress and financial costs for claimants, and pidit@nal financial and other
pressures on disability organisations, and on ophdlic services, that support

claimants®%!

8%\Work and Pensions Committ&e754)

87| isa Doyle ‘28 days later: experiences of new reksyin the UK’ (Refugee Council, London, 2014)
<www.refugeecouncil.org.uk/assets/0003/1769/28_dayesr.pdf> accessed 5 October 2015.

88 Amelia Gentleman,Double death in asylum seeker family reveals gagidte benefitsThe
Guardian(London 5 October 2012) <www.theguardian.com/ukZ6ct/05/immigration-children>
accessed 14 September 2013.

89 Disability Rights UK ‘Personal independence paym@Anguide to making a claim - Factsheet F60’
(London) <www.disabilityrightsuk.org/personal-indgqence-payment-pip> accessed 5 January 2016.
899Committee of Public Accounts ‘Personal Independd®mgment, First Report of Session 2014-15’
(HC 280 2014-15), p. 3.

#11pid.
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There are also concerns about the accessibilityndividuals within households.
Despite the right to social security being an imdlnal right, Universal Credit is paid
according to household rather than the individuahne single household payment on
the basis that resources are distributed equaltfiinvihousehold. This ignores the
possible marginalisation of some members of theséoold. During the consultation
process on the then draft bill, the Women’s Budgetup and Oxfam for instance
observed thabne single payment made to one member of the holgsebuld lead to
the exclusion of women and girls within the hougefi& The JCHR similarly noted
this would reduce the financial autonomy of womenthe household and other
vulnerable members such as persons with disabffitteThis approach could also
reduce the ability of women to leave abusive pastrend can help facilitate the
control of financial resources as a form of abuseresearch by Refuge, 89% of
respondents reported economic and financial abaspa# of their experience of
domestic violenc®* Moreover other organisations have noted concewes the

household impact of one member failing to complihwie conditionalitie&?

These accessibility issues, especially the sevarctions, can credibly leave
claimants without any means of feeding themselveseaxuring safe and secure
shelter. The Welfare Reform Committee has noted ttia loss of income through
sanctions is twice the maximum of fines that carnbgosed by court® and many
organisations have recognised these severe sasmc®rone of the causes of the
increase in the use food banks. Given this, theglhh@omply with the CESCR’s and
the ECSR’s stipulation that conditionalities must keasonable and not lead to
destitution®’ They violate both the rights to social securitgl dood, including the
minimum essential levels of each right. These viofs of the minimum essential
levels of right to food and social security, alsampromise physical and mental

integrity and can violate the rights to life andddom from degrading treatment.

892Wwork and Pensions Committée754)

893 Joint Committee on Human Righ{ts692).

89“Nicola Sharp “What’s yours is mine’ The differefiorms of economic abuse and its impact on
women and children experiencing domestic violeriBefuge, London 2008)
<www.refuge.org.uk/files/Whats-yours-is-mine-Fuléort.pdf> accessed 3 April 2013, p. 2.

89 Work and Pensions Committge878).

89%\\elfare Reform Committéa 873).

897 The ECSR for instance recognizes that where cotiigastates parties link social assistance to an
individual willingness to seek employment or unaevgcational training, conditions must be
reasonable and contribute to finding a lastingtimiuto the individual’s needs. Individuals mustal
not be deprived of their source of subsistence Kbediq andChurchill (n 504), p. 441.

202



5.3.5. Cultural accessibility (Acceptability): Stgmatisation and discrimination

The question of individual responsibilities has @& been part of UK’s approach to
social security benefits. However this has incréasgidly since the financial crisis
and the formation of the coalition government. antggular, Prime Minister Cameron
made repeated statements alleging a culture aesnént to justify welfare reform.
He frequently implicitly suggested that those reiceg) benefits are lazy and do not
work or contribute to socief® Similarly, George Osbourne, as the former
Chancellor of the Exchequer, frequently argued ritess is about being fair to the
person who leaves home every morning to go outdkvand sees their neighbour

still asleep, living a life on benefit§*

Further reinforcing and promoting the view thatshmn benefits cannot be trusted
and are irresponsible, politicians have discusséducing benefit cards that are
acceptable instead of cash in certain shops tgelg prevent those on benefits
spending money on alcohol and cigaretf8sThe Coalition Government also
reiterated the need to address fraud, using stesrgyiage such as “cracking down” or
“declaring war on benefit cheats.” This is desgibene estimates suggesting less than
0.9% of the welfare budget is lost in fralfd.In fact it is worth noting “if everyone
claimed and was paid correctly, the welfare systemuld cost around £18 billion

more.uQOZ

It is clear that the Coalition Government’s apploa@s misleading. As the Northern

Ireland Welfare Group stated “large numbers ofralaits are in receipt of benefit due

89% Hélene Mulholland and Patrick WintouE;ameron announces Tory plan to slash bendfits’
Guardian(London 25 June 2012)hkttps://www.theguardian.com/politics/2012/jun/2%feaon-tories-
slash-benefitsaccessed 14 September 2014.

89 Rowena MasonWill the benefit squeeze hit the 'strivers' or ‘Biévers with their blinds down'?’
The Telegraph(London, 8 January 2013) <www.telegraph.co.ukAipualitics/9787734/Will-the-
benefit-squeeze-hit-the-strivers-or-the-skiverdawiteir-blinds-down.html> accessed 14 September
2014. See also George Osborne ‘Autumn Statemer2t @0the House of Commons by the Rt Hon
George Osborne, MP, Chancellor of the ExchegiiRatliament, 5 December 2012)

90A|ly Fogg, ‘The dubious benefits of welfare paymeatds'The Guardianl(ondon, 29 January
2013). <https://www.theguardian.com/commentisfré@B&jan/29/welfare-payment-cards-dubious-
benefits > accessed 14 March 2014.

91 Baptist Union of Great Britain, Methodist Chur@hurch of Scotland and the United Reformed
Church ‘The lies we tell ourselves: ending comfolgamyths about poverty’ (Methodist Publishing,
2013) <http://csc.ceceurope.org/fileadmin/filer/&axcial_Economic_Issues/Truth-And-Lies-
Report.pdf> accessed 10 February 2014, p. 5

%2 pjd.
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to full time caring responsibilities, disabilityhinic ill health, recent unemployment,
age and an array of additional circumstanc&$It also observed that “The use of
such language fails to recognise the various naadscomplexities being met within
the benefit system and negatively portrays claisiamta way that is neither helpful

nor warranted %

This approach impacted the daily lives of thoseeed. Numerous studies suggested
that many of those in need were dissuaded fronmahgj social security. Analysis by
researchers, led by the University of Kent's sopdlicy team, said polls and focus
groups revealed a quarter of claimants "delayedvoided asking for" vital welfare
payments because of "misleading news coveragerdhyelgovernment] policy®®
There are also reports of those receiving benbéitag denied access to housf.
Moreover, many charities, including Scope, Mendagmnard Cheshire Disability, the
National Autistic Society, Royal National Instituté Blind People, and Disability
Alliance, have reported that the Government’s apging especially its focus on fraud,
resulted in violence and discrimination againststh@n benefits and/or vulnerable
groups, in particular persons with disabilitiess@hility charities observed that they
have been regularly taunted on the street withgradsy accusing them of faking their
disability. The organisations attribute this prirhato the ministers and civil servants
role in repeatedly highlighting the supposed masgssa of the disability benefits

system’®’
5.4. Are these austerity measures justified?
As Chapter 4 demonstrated, the right to socialriiyas non-derogable, even during a

financial crisis. This includes both minimum essankevels and the obligation to
build on this and progressively realise full impkmation. While retrogressive

3 Work and Pensions Committée754)

%% pid.

95 Tyrn2Us ‘Benefits stigma in Britain’ (Turn2Us 2Q1@wwwturn2us-
2938.cdn.hybridcloudspan.com/T2UWebsite/media/DanisiBenefits-Stigma-in-Britain.pdf>
accessed 9 July 2013.

%patrick Butler, Welfare cuts: housing benefit claimants not welcdrare’ The Guardiar(London,
5 July 2012khttps://www.theguardian.com/society/patrick-butteits-blog/2012/jul/05/welfare-cuts-
housing-benefit-claimants-not-welcome-reateessed 10 August 2014.

97peter Walker, ‘Benefit cuts are fuelling abuse ishlled people, say chariti@&eGuardian
(London, 5 February 2012) <www.theguardian.comi&ty¢?012/feb/05/benefit-cuts-fuelling-abuse-
disabled-people> accessed 17 March 2014.
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measures can be justified by a lack of resourt¢es; must be absolutely necessary
with no alternatives, and must never violate thdigation to ensure minimum
essential levels, and other core obligations sushnan-discrimination and the
protection of the vulnerabf@® They must also be necessary to protect ‘general
welfare®®, and all other measures, or a lack of action wowddehto worsen the

enjoyment of economic, social and cultural righfs.

In this regard it is unclear how the Coalition Gaoweent’s actions could be justified
under international human rights law. Firstly ithard to establish that the measures
taken by the Government were necessary to prdtectdtality of rights’ contained in
ICESCR and ‘general welfar&! In addition to violating the right to social seityr
including core obligations to ensure minimum essénévels, non-discrimination,
and the protection of the vulnerable, its actioasehresulted in violations of other
rights such as the right to food that has in thmeatened the right to health and even
the right to life. While the term ‘totality of rige’ has received little clarification,
surely actions that threaten and even violate theinmum essential levels of
subsistence rights could hardly be regarded asssace to protect the ‘totality of

rights’.

Secondly as illustrated in Chapter 4, just havingaéional debt does not in itself
justify the necessity of such actions. As explairadier the issue of necessity is part
of the proportionality principle; the measure takeost be necessary to achieve the
aim and that there cannot be any less harmful wageing it. This section examines
this further with regards to the analysis of themtémaximum available resources’
developed in previous sections, and the analysisvaif-regarded economists and
research institutions that question the necessiguseterity measures. While it is not
for the CESCR or other judicial bodies to determaenomic policy, it can examine
whether sufficient evidence has been provided tstauntiate the lack of alternatives
and the need for such measures. As has been moteéHapters 2 and 4, it is not a

guestion of determining which solution is best lgiten the impact the cutbacks have

9%Nolan, LusianiandCourtis (n 320), p. 134

99CESCR ‘General Comment 3: The nature of Statesegasbligations (Art. 2, para.1)’ (1990) UN.
Doc. E/1991/23, para 9. See aMaeller (n 305), p. 133.

910 CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)

%11See alsMueller (n 305) p. 133.
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had on the enjoyment of economic and social rigiagicularly the right to social
security, a question of whether the state is piagidclear and convincing’' evidence
that the austerity measures were necessary, ahdltf@ternatives measures such as
higher tax rates, introducing new methods of taxaticutting down on tax evasion
and avoidance or other means of raising revenuddi@ve to worsen the enjoyment

of economic, social and cultural rights.

The Coalition Government justified austerity measuthat particularly targeted social
security on having a large national debt. Likenihgo a household debt Prime
Minister Cameron frequently suggested that it m®ption but to cut back on social
expenditure. In 2009 his keynote speech to the &€wasve Party forum committed
to ending “years of excessive government spenditigGince then he continued to
argue that the country must live within its me&ffsNobel laureate economist
Krugman notes that Cameron’s supporters similaglyated “the debt problems of a
national economy with the debt problems of an iiial family. A family that has

run up too much debt, the story goes, must tigiteehelt.”° This is misleading. As

already discussed in Chapters 2 and 4, a countegaurces are not fixed and while
the debt may be considerable it cannot be likewwed household debt. This again

guestions the necessity of the austerity measakest

Highly regarded economists have strongly arguetigkpansion in times of recession
is crucial in stimulating demand, and thus produigti and output and

employment/generating income. As Krugman has ndiedause of interdependence,
one person’s spending is another person’s inconjfall spending is reduced then
all incomes will plunge and indebtedness will irewe’® This remains the case for

the UK. In 2015, just prior to the General Electigfrugman reiterated that harsh

912 CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)

*B3Deborah Summers, ‘David Cameron warns of 'new &gesterity” The Guardian(London, 26
April 2009) < www.theguardian.com/politics/2009/&8/david-cameron-conservative-economic-
policyl> accessed 16 June 2013.

914 Cameron (n 200).

°paul Krugman, ‘The Austerity Agend@ihe New York Timedlew York, 31 May 2012)
<http://lwww.nytimes.com/2012/06/01/opinion/krugmidne-austerity-agenda.html> accessed 10 June
2012.

%1% paul Krugman, ‘How the Case for Austerity Has Chled’ The New York Review of Bodkéew
York, 6 June 2013) < www.nybooks.com/articles/2013/06/06G/case-austerity-has-crumbled/>
accessed 6 January 2014.
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austerity in depressed economies is not nece&¥aAlso just prior to the 2015
General Election, two-thirds of the 33 economistsveyed by the Centre for
Macroeconomics disagreed with the proposition tthet Government’s austerity
policies since 2010 have had a “positive effect” tire economy'® Several

institutions including the IMF, UK Treasury and tNational Institute of Economic
and Social Research have also concluded that tus fon deficit reduction will both
act as a drag on growth and raise unemploymenh thig result that, even if the
Government reaches its targets for spending remtuciti will not meet its borrowing

targets™®

The degree of documentation and analysis on thistlgtsuggests again
that the evidence of the necessity of austerityois‘clear and convincing evidence’,
much less ‘beyond reasonable doubt’ as neededat@scwhere core obligations have

been violated.

The Coalition Government also ignored the role efia security in debt-funded
stimulus. As has already noted, there is signiti@andence that spending on social
security has an expansionary impact on the ecoriéhifhose in poverty typically
spend a higher proportion of their income than rthvegalthier counterparts and
thereby have a greater expansionary impact thanctes?®* Spending on social
security also ensures environment for implementimgan rights in the long term by
developing a state’s assets especially its humantataas already highlighted,
through improving educational and nutritional leveDespite these studies, the
Coalition Government frequently suggested that dipgnon social security has no

economic returi??

%17 paul Krugman, ‘The Case for Cuts Was a Lie. Whe®Britain Still believe it? The Austerity
Delusion’ TheGuardian,(London, 29 April 2015) <www.theguardian.com/besis/ng-
interactive/2015/apr/29/the-austerity-delusion>essed 1 June 2015.

18 Ben Chu, Two Thirds of Economists Say Coalition Austerityrhied the EconomyThe
Independent(London, 1 April 2015) < www.independent.co.uklisébusiness/news/two-thirds-of-
economists-say-coalition-austerity-harmed-the-eonr®0149410.html > accessed 1 May 2015.
919Thjs was particularly noted by Oxfam. S@efam(n 736).

920EAQ (n 663).

921 |hid.

922 |n August 2014, George Osbourne for instance fesdmoney being made available for
infrastructure over welfare implicitly suggestift spending money on social security was dead
money since it does not generate ‘a real econoeticn’. Steven SwinfordGeorge Osborne: spend
welfare budget on roads and rdihe TelegraptfLondon 5 August 2014)
<www.telegraph.co.uk/news/politics/conservative/13@11/George-Osborne-spend-welfare-budget-
on-roads-and-rail.html> accessed 15 August 2014.

207



By presenting resources as fixed and subsequentlysing its budgets on spending
cuts rather than raising progressive taxation vede Coalition Government also

failed to recognise the role of the state in debeimy resource levels and fiscal space.
Many prominent economists and credible researditutess have identified a number

of fiscal choices for the UK that would raise rewenin a progressive manner in

compliance with human rights standards and priesiglith limited adverse economic

impact. These opportunities to increase fiscal spaggest that firstly the situation is

not as black and white as the Coalition Governrpentrayed, and secondly again that
there is not clear and convincing evidence of tbeessity of the austerity measures
taken, which have significantly curtailed peopleghts.

a. Tax avoidance and evasiorChapter 2 noted that states cannot claim a lack of
resources if they have not effectively addressgcetaasion and avoidance. In the
UK several organisations and economists have obddhat significant resources
have been lost through tax evasion and avoidadiegdi evasion of taxes by
individuals, corporations and trusts by inter a&liberately misrepresenting the
true state of their affairs to the tax authorittesreduce their tax liability and
includes dishonest tax reporting, such as decldesg income, profits or gains
than the amounts actually earned, or overstatinguct@®ns) and avoidance
(ensure that less tax is paid than might be reduiselaw). A 2008 report by the
Trades Union Congress (TUC) observed that Britage$ £25bn to corporate and
personal tax avoidance, and an additional 8 bilfrom tax planning by the UK’s
wealthiest individual§?® More recently HMRC has conservatively estimated tha
35bn of prospective tax revenue is lost due to mmayment, tax evasion and
avoidance, this figure is still strong in compango figures about benefit fraud.
Based on DWP’s official estimates for 2010/11, thedia reported that in fact
only 0.7% of total benefit expenditure was overpaige to fraud, amounting to
approximately 1.2 billiof??

92Richard Murphy ‘The Missing Billions, the UK Tax §gTUC 2008)
<www.tuc.org.uk/sites/default/files/documents/1nmgbillions.pdf> accessed 12 February 2010.
924 James Ball ‘Welfare fraud is a drop in the oceamjgared to tax avoidancehe Guardiar(London
3 February 2013 <www.theguardian.com/commentisk@E3/feb/01/welfare-fraud-tax-avoidance >
accessed 5 May 2013.
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While the Coalition Government vocally criticiseatb those who avoid and
evade tax? there are some doubts whether it adequately askltethe situation
and made the necessary steps to secure the maxjossible resources. In
December 2012, a report by the UK House of Comnaxasnined the ‘immoral’
tax practices of Starbucks, Google and Amazontiticised the lax enforcement
of HMRC with respect to abusive corporate tax gstmes and called on the
Government to draw up laws to close loopholes, rrarde and shame companies
that fail to pay their fair sharé®

In response the Coalition Government developed maergé anti-abuse rule
(GAAR) that came into force on 17 July 2013. Howretles rule is narrow only
applying to abusive arrangements rather than those that seek tax anmmda
Moreover as a rule it is more vulnerable to thetiom of loopholes. A principle is
more general and can cover a number of differdoaons if they in principle
contribute to tax avoidance and/or abuse while la tends to cover specific
scenarios. Already in 2015, it was observed tharethis “evidence that
accountancy firms are continuing to devise more glertax avoidance schemes
designed to get around the DOTAS (Disclosure of Amgidance Schemes) rules
and the new General Anti Abuse Rufé”The Association of Chartered Certified
Accountants (ACCA) notes that the GAAR is unlikedymake a big difference to

tax revenue in the UR?®

The TUC has similarly observed that the GAAR “... liikely to be wholly
inadequate in tackling the tax avoidance abdSkft has noted amongst other
things thatThe Rule only tackles tax abuse which is so nalya¥efined that the
number of occasions on which the Rule will be usédbe few and far between”

and that “the test for deciding when the Rule carubed is so perverse that the

925 Jimmy Carr tax affairs “morally wrong” — Camer@BC (London, 20 June 2012) <www.bbc.com/news/uk-
politics-18521468> accessed 15 January 2013.

26 Committee of Public Accounts ‘Public Accounts Cortige - Nineteenth Report HM Revenue and
Customs: Annual Report and AccoundC 716 2012-13).

92’ Committee of Public Accounts ‘HMRC'’s Progress irphoving Tax Compliance and Preventing
Tax AvoidanceEighteenth Report of Session 2014-15"' HC 2014-1& 4% 11.

98ACCA ‘The UK General Anti-Abuse Rule’ (London, 2013
<www.accaglobal.com/content/dam/acca/global/PDRamal/tax-publications/tech-tp-ukgaar.pdf>
accessed 13 July 2014.

99 TUC ‘The Deficiencies in the General Anti- Abusal® (TUC 2013)
<www.tuc.org.uk/sites/default/files/GAAR.pdf> aceed 21 January 2015.
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Rule will be hard to us€® The TUC has also noted that Panel of Experts that
will judge compliance with the Rule are not indegent since they will be drawn
from the tax avoidance indust¥y} There will be also no penalty for those found
guilty of tax abuse; they will only be required pay back tax owed. The Rule

therefore provides no deterrent.

Moreover, the Government's approach does not complgth the
recommendations from the EC. In December 2012 EGepublished a plan to
tackle tax avoidance and tax evasion that recomménat EU member states
adopt a general anti-avoidance rule.

“To counteract aggressive tax planning practicegvfall outside the scope
of their specific anti-avoidance rules, Member &athould adopt a general
anti-abuse rule, adapted to domestic and crossbaitliations confined to

the Union and situations involving third countrié&’

Increasing taxes Severakeconomists have suggested making incremental change
such as one-penny increases in the basic ratersbme income tax that would
reportedly annually raise £5 billion by 2011-12 lwibnly limited economic

cost¥

They have similarly noted that a one-penny inaeasational insurance
(main employee rates) would raise 4 billion a yaad a similar increase in the
employer rates would raise 5 billid# With the emphasis on cuts rather than
raising taxes (apart from VAT), such incrementabrues have hardly been
discussed by the Government. The Institute for ieuBblicy Research (IPPR)
notes that the main problem or impediment to imgetimg this is political rather
than economic. It has stated that tax increasesy @ve most incremental, that

could most simply bring in the additional revenwsee ruled out on political

930 |pid.
%1bid.
92EC ‘Recommendation on aggressive tax planning’é6eébnber 2012) Doc. C(2012) 8806.
933 paul Johnson ‘Opportunities for new taxes, Oppities in an Age of Austerity, Smart ways of
dealing with the UK's financial deficit’ in Careygpenheim and Tony Dolphin (edSpportunities in
glsr} Age of Austerity: Smart ways of dealing withthés fiscal deficif{IPPR 2009), pp 65-67.

Ibid.
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grounds and that “the basic (tax) rate has not bemeased since 1978%

c. New taxes:Several economists have proposed a number of nexg iacluding
land value taxes, environmental taxes, and a fiahfr@nsaction tax as supported
by the EU. In particular there have been increasdtd for a taxon financial
transactions of 0.05 per cent, to raise revenuebendsed to dampen the most
destructive financial speculation and help regulhé&efinancial sector. There have
been estimates that this could raise as much asnf@ér year, and the IMF has
said that a financial transaction tax (FTT) woutd “bighly progressive”, falling
predominantly on the richest institutions and indlizals in society>® Dolphin
writing for IPPR similarly found that while “It iglifficult to assess the ultimate
distributional effects of taxes on financial ingtiobns and financial transactions,
but all the evidence suggests they would be highbgressive” unlike VAT for
instance.?®’ Critics of a financial transaction tax have raisednumber of
objections to its introduction in the UK unilatdyabr alongside other European
countries. In particular, they suggest an FTT “wiohurt London’s position as a
leading financial centre, either because some ictivould migrate to other
markets (such as New York or Hong Kong) or becaaesee companies or traders
would leave the UK However according to IPPR the FFT can be desigoed
accommodate and mitigate this riSR. Certainly the Government has an

obligation under the maximum available resourcaas to investigate this fully.

The Mirrlees review also argued that there are geadons for taxing land and
property. In addition to raising revenue it cancdigrage ‘asset bubbles’ (inflation
in specific assets such as housing) and wealthuadgg through a form of land
value tax’*° Also referencing the Mirrlees Review the IPBRo noted that the

Coalition Governmenshould examine seriously the feasibility of a laradue

935 Tony Dolphin ‘New Priorities for British Economiolicy’ (London, IPPR 2013).
<www.ippr.org/files/images/media/files/publicati@®/13/03/new-priorities-economic-

policy Mar2013_10475.pdf?noredirect=1> accessedtblier 2014, p.11.

%® Thornton Matheson, ‘Taxing Financial Transactidesues and Evidence’ (IMF Working Paper
2010).

%7 Tony Dolphin ‘Financial Sector Taxe§PPR, London 2010)
<www.ippr.org/files/images/media/files/publicati@d/11/05/Financial%20sector%20taxes_1779.pdf?n
oredirect=1> accessed 5 October 2014.

98 Dolphin (n 935).

% pid.

40 James Mirrlees et dlax by Design(Oxford University Press 2011)p.368-405
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tax’* It observed thatthe economic case for a land value tax is ‘almost
undeniable’ because it is the equivalent of taxangeconomic rent and would not
discourage any desirable economic activifi’According to IPPR while there are
practical problems they are not insurmountable, #rad it “would be a very
simple tax to maintain and administ&f* The IPPR also states that since
“Ultimately, the economic case for a land value is»so strong that at the very
least there should be an investigation into thetpa hurdles to its introduction
and how they might be overcom¥*Oxfam also highlights that a land tax has
advantages over other methods of tackling inequsirice it is less vulnerable to
global wage and tax competitiSfr.

Under human rights law, less onerous alternativestnibe considered. As noted
throughout viewing resources as able to be infladriwy governments, increases the
number of alternatives that can be consideredci&tally the Coalition Government
did not fully consider and investigate these ahléwues before implementing the
cutbacks on social expenditure. The initiativesattkle tax evasion for instance were

only discussed and implemented after the initialgai deficit plar?*®

5.5 Concluding remarks

There is clear evidence that the welfare reformuratermined and violated the right
to social security, and that the measures wergustified under human rights law.
There were certainly less harmful alternatives labé. The Coalition Government
also failed to apply the due diligence principleentdetermining its economic policy
and the cutbacks following the banking crisis ahé tbailing out of financial

institutions. In addition to failing consider lesserous alternatives, at no point has it

%Dolphin, (n 935)

%21pid.

3 bid.

“bid.

94> Oxfam(n 736)

94® Richard Murphy ‘Ed Balls tackles a major Generatifbuse Rule deficiencyTax Research UK
Blog (London, 14 November 2014www.taxresearch.org.uk/Blog/2014/11/14/ed-ballsdes-a-
major-general-anti-abuse-rule-deficiereccessed 1 December 2014. See also Rajeev Syad, thk
gap rises by £1bn to £35bhheGuardian(London, 11 October 2013)
<www.theguardian.com/politics/2013/oct/11/uk-taxpgéses-hmrc-avoidance-nonpayment> accessed
15 October 2013.
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conducted a full rights base analysis of its erdinsterity programm#’ In fact, the
JCHR stated that the “Department of Work and Perssaeclined to provide us with
such a human rights memorandum in relation to Biis (Welfare Reform Act)”
despite being encouraged to do°%The equality impact assessments of the
individual policy and legislative changes such && tHA changes and the
introduction of the Housing Benefit Size Criterial&s are very basic. The one on the
new rules on Housing Benefit and the “Under ocaopabf social housing” for
instance denies that human rights would be affedtgdthe proposed policy
changes* This is despite the UK’s ratification of ICESCR. Mover, the impact of
the reform could easily be argued as forseeabkcpkarly since many of these issues

were raised during consultations prior to the aidopof the Welfare Reform Act.

Given that the debt crisis was created in part fioaling out banks, rather than
excessive social spending, a key part of the Gownents strategy should be on
avoiding a repeatfThis is also part of the principle of due diligenee learning from
mistakes to avoid situations that jeopardise humgims. The UK should therefore
concentrate on creating a constructive and sudsti@ndinancial system that
contributes to building the economgnd promote productive investment and
discourage speculation’ Yet several commentators have highlighted that the
Coalition Government showed no credible intentiafiseffectively regulating the
financial system. In fact commentators have noted the London City policy of
giving tax concessions to hedge fund investors@nate equity financiers — created

distortion — encourage speculatith.

*’Nolan (n 261).

948 Joint Committee on Human Rigl{ts692), para 1.10.

“SDWP (n 758).

90 Oxfam(n 736), p. 47.

%1 john Christensen, ‘Our taxes, our lives—Britafalted tax consensus’ (Tax Justice Network, 2009)
<www.taxjustice.net/cms/upload/pdf/Our_taxes owedi 14 JUL_2009.pdf> accessed 3 July 2010.
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Chapter 6: Conclusion

6.1. General introduction

Entitled ‘National debt versus the right to socedcurity: How should states’
obligations during a financial crisis be interpd&e this thesis specifically examines
how the ICESCR, in particular its articles on maximimavailable resources (Article
2(1)) and the right to social security (Article €)ould and can be interpreted in light
of the economic reality and core human rights ppies and standards to give greater
clarity to states’ obligations during a financiailsts. It essentially evaluates whether a
national debt should allow states to derogate ftloar obligations to ensure the right
to social security? It further addresses whethéonal debt ought to justify reduced
social expenditure that threatens, or even violates right to social security? To
demonstrate its practical relevance, the thesiSespips analysis to the situation in the
UK to see whether the austerity measures imposethéyCoalition Government
between May 2010 and May 2015 violated human rilgiws

So far many of the human rights positions, inclgdime one taken by the CESCR, on
austerity measures have been restricted to sini@liyng that such measures should be
temporary, proportionate and necessary, and noeéraride the minimum essential
levels of a particular right or be non-discrimingt®? This implicitly suggests that
social security can be rationed providing it does violate the obligation to ensure
minimum essential levels. Given the lack of underding of states’ obligations to
realise the right to social security, this approaohlld run the risk of providing an
open door to unnecessary cutbacks that jeopardisgi rights, particular during

times of economic uncertainty.

To address this and propose an alternative vievihavi the ICESCR should be
interpreted, the thesis uses a two-pronged apprgadhing forward a deeper
understanding of both the ‘maximum available resesir clause, and the content of
the right to social security. This provides thelgimeal platform on which the research

guestions can be answered. The thesis takes a-lsgaioapproach focused on

952CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)
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demonstrating how the law should and could be pnéted based on existing human
rights standards and principles and the economaityewithin which the law is
operating. A doctrinal approach was not appliedesithis thesis views international
law as an evolving process of authoritative deaoisiaking that depends on and
responds to context. This approach is especialponant given the issues addressed
by this thesis. It would be impossible to find theswer to how to judge a state’s
maximum available resources in law alone. It respiian interdisciplinary approach

that considers the economic reality.

6.2. Relevance

The relevance of this thesis and the necessitisapproach are demonstrated by the
relationship between social security, economicqyoéind the level of resources in a
country. This has been shown clearly during tharfoal crisis of 2008 and beyond,
and the subsequent measures adopted by states timdeguise of insufficient
resources, which have had a major impact on humgatsy as illustrated in Chapter 4.
Many governments claimed that austerity measungsn(ing cuts) were needed in
light of their national debt® While these measures have undermined all human
rights, it has particularly threatened the rightsticial security. The former Special
Rapporteur on human rights and extreme povertydnibiat states reduced funding for
social protection systems as part of their recoytaps’>*Such austerity measures are
all the more poignant since people are in greadednof assistance and protection
during such crisis due to increased unemploymentlde and other forms of
insecurity Eight years after the initial financial crisis, ghssue is not going away. In
the UK in 2016,following its election in 2015, the Conservative vBmment is
continuing to reduce social welfare spending iniclgdconsidering proposals to
further reduce the assistance received by persdthsdisabilities’> and introduce

more tax cut$>®

93Gemma Tetlow ‘Cutting the deficit: three years do¥ive to go?’ (IFS 2013)
<www.ifs.org.uk/publications/6683> accessed 4 Mag4£

94UNHRC (Independent Expert on the question of hurigdnts and extreme povert{ 10), para 42.
95 Jon Stone, Tories block plan to look at the impact of theisatiility benefit cutsThe Independent
(London3 March 2016) swww.independent.co.uk/news/uk/politics/tories-blguln-to-look-at-the-
impact-of-their-disability-benefit-cuts-a6909036ritt accessed 4 March 2016.

9% HM Treasury ‘Policy Paper - Budget 2016’ (2016)hdon: HM Treasury
<www.gov.uk/government/publications/budget-2016oents/budget-2016#contents> accessed 4
June 2016.
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The relationship between social security, a coumtgconomy and the level of
resources is further illustrated by the observatiohthe ILO and other actors that
social protection is key to economic recovery bypimg to generate and maintain
economic deman¥’ It also helps improve human capital and therefheelevel of
‘assets’ that governments can mobilise to raiseemag for human rights
implementation. Because of their role in maintagnoremand, well-designed social
protection schemes can also help stabilise ecorsoimithe long term and prevent the
‘boom and bust’ seen over recent decades that ofarit in fiscal contraction during
economic recessions° As discussed throughout the thesis, adequatel sEsarity

can also help address social exclusion and redhecgiality.

This desire to reduce spending on social secwsityot a new phenomenon and has
been seen repeatedly over recent decades withhtfifrem the Keynsian welfare
state model “where economic and social objectivesewseen as reinforcing each
other” to neo-classical economic theory that fosus& minimising government
intervention and allowing market forces to allocatsource€> Instead of being seen
as a central instrument for social development stadbilisation, social policy was
viewed by many neo-liberalists as a cost factor poigntial cause for fiscal crisis,
inflation and market distortior’§® Under neoliberalism taxes are viewed as distorting
markets, and there is, therefore, considerablespresto reduce them. This in turn
reduces fiscal space as discussed in Chapter Beoisgue of resources. Policies of
trade liberalisation to promote the role of the kearhave also led to a financial
squeeze on fiscal space by restricting importantcgs of revenue (eg tarrifs) that

were previously available to governments to funclaexpenditure&®

%7|LO ‘ILO head says social protection is key forsisirecoverylLO Press Releas@eneva, 9 May
2012). Available from: www.ilo.org/global/about-tile/newsroom/news/WCMS_180314/lang--
en/index.htm, accessed 5 June 2012.

98Ejchhorst, Werner et al ‘The Role of Social Prd@tas an Economic Stabiliser: Lessons from the
Current Crisis’ IZA Research Report No. 31. (Eulap®arliament, 2010)
<http://legacy.iza.org/en/webcontent/publicatioegbrts/report_pdfs/iza_report_31.pdf> accessed 6
June 2016.

9Reynaudn 21), p. 3.

90|LO ‘Social Protection as a Productive Factor - &epf the Committee on Employment and Social
Policy submitted to the 294th Session of ILO’s Goweg Body’ (2005) ILO Doc. GB.294/ESP/4.

%1 ECOSOC ‘Enhancing Social Protection and Reducinigétability in a Globalizing World, Report
of the Secretary-GenergP001) UN Doc. E/CN.5/2001, para 57.
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Neoliberalism has also shaped the policies of matéonal financial institutions and
development agencié€® and manifested itself in the Washington Consersisgt of
10 relatively specific economic policy prescriptsorthat was considered as a
‘standard’ package for developing countries suchpm@snoting market forces and
reducing the role of the state and ensuring fisésgipline?® This therefore usually
means cuts to public spending.

IFIs continue today to dominate economic policy mgkior many states. Following
the Greek debt crisis that started in 2009 foraimsg, in 2010 Eurozone countries and
the IMF agreed to several large economic loansitiondl on the implementation of
austerity measuré§? Given this, the analysis developed throughout tthesis is
particularly pertinent and relevant to courts artleo judicial and quasi-judicial
bodies who may often be the last possible recaarpeotecting and enforcing welfare
rights.

6.3. Answering the research question

To answer the main research question, namely: hawess obligations during a
financial crisis ought to be interpreted, and whketh national debt should allow states
to violate or undermine the right to social segurét number of different issues were
unpacked. The thesis first examined how human sighactitioners ought to judge a
state’s compliance with the maximum available resesiclause, addressing questions
such as whether states’ level of resources shadatdte its human rights compliance
or instead their human rights obligations shoultade the resources that need to be
generated and allocated. It also discussed thedatijpns of this analysis on states’
obligations under Article 2(1) as a whole, whicHlsan states to take steps to
progressively realize all rights contained in t&ESCR to the maximum of available

%2 General Assembly ‘Report of the Special Rapporteuadequate housing as a component of the
right to an adequate standard of living and orritjiet to non-discrimination in this context (Raquel
Rolnik)’ (2012) UN Doc. A/67/286, paras 1 and 2.

93Alcino Camara Neto and Matias Vernengo, ‘Fiscal policy #mredWashington consensus: a Post
Keynesian perspectiv§2004) 27(2) Journal of Post Keynesian Econonups333-343.

9%4UNHRC ‘Report of the Independent Expert on theafef foreign debt and other related
international financial obligations of States oa fhll enjoyment of all human rights, particularly
economic, social and cultural rights (Cephas Luiilbssion to Greecg2013) UN Doc.
A/HRC/25/50/Add1.
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resources. The second element explored stategabioins to ensure the right to social

security and the degree to which they should begidile.

6.3.1. Maximum available resources
In proposing a new way of assessing states’ comgaiavith the maximum available

resources clause as contained in Article 2(1) efl@GESCR, the thesis uses two basic
lines of reasoning. It recognises firstly that reses available to implement human

rights are not static or an external constraint,dependent on a state’s own economic
policy as recognised by UNCTA® It differentiates between a country’s stocks that
provide the basis for economic activity, and carebleanced, and the flows of income
that result from government polici&€Secondly it uses the well-established principle
that states have the burden of proof in demonsgrahe validity of their defence of

insufficient resources. As determined in Chapteh@,standard of proof to be used in
such situations is ‘clear and convincing evidersiate this is the standard of proof

often used in other defences such as insdfiityh some circumstances the thesis

found it necessary to increase the standard off podbeyond reasonable doubt’.

With these two factors in mind, the thesis sugg#ss it thus becomes a matter of
determining whether states have done everythingilplesto raise the resources
necessary to implement human rights without furthetermining human rights and
‘general welfare®®® Rather than judging whether a state is capabfalfifing rights,
human rights practitioners should instead judge ‘teetainty’ of states’ economic
arguments and whether there is ‘convincing’ evideti@at they cannot do more to
secure the necessary resources. For example, stajesot always be able to justify
low tax rates if they have not complied with theirman rights obligations. While
many argue that low tax rates are expansionarynaeded to stimulate the economy,
this is by no means conclusive. There is considerabidence to the contrary that
suggests that higher tax rates do not harm theoeepit® It may thus be difficult for
states to argue with any certainty the need fortlxwrates when human rights remain

unimplemented or are violated because of a lacksiurces.

95 UNCTAD(n 658)

%¢parker(n 97), p.4.

%7 Cooper(n 87).

9%8CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)CESCR ‘General Comment 3:
The nature of States parties obligations (Art.&apl)’ (1990) UN. Doc. E/1991/23, para 9. See also
Mueller (n 301) p. 133.

%9 Brooks and Hwongn 134), p. 6.
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This is not necessarily a new approach. As show@hapter 2, some domestic courts
have already put the burden of proof on statesstabéish the validity of their
arguments when justifying cutbacks in social goodsnsufficient resources. While
acknowledging that some changes might have to lokegizen the country's financial
situation, the Latvian Court has made a ruling oy based on these principles. It
ruled that thd.aw on State Pension and State Allowance Disbunsemehe Period
from 2009 to 2013tipulating a reduction in pensions from 1 Julp2@ 2012 due to
an apparent decline in available resounas unconstitutional as among other things
the state had not exhausted alternative possihleea® of fundingr less restricting

means at the disposal of the legislatdr.

The thesis however has gone further by concretgigudating the obligation of states
to expand and mobilise the resources availablentplement human rights in
compliance with human rights standards and priesipTI'he thesis thus suggests that
this requires them to preserve and expand all ressu(assets) including natural
resources and human capital, and to extract thet mv®nue they can without
undermining human rights and general welfare. Seamomic policies that arguably
expand resources can lead to human rights abusksiaations, the thesis further
clarifies states obligations by demonstrating haunhn rights principles can be used
to judge states economic policies and choices. thsis particularly proposed that
states are obligated to exercise due diligencensnire that economic policy-making
do not violate human righté! This includes proactively analysing the projected

impacts of policy changes and learning from presiexperiences.

This approach to resources and the fact that treegependent on government actions
sheds considerable light on how human rights bodres practitioners can address
trade offs between competing demands. One can #nguéhe existence of trade-offs

is intrinsically linked with the idea of a fixedvel of resources. Expenditure on one
item will reduce the amount available to spend ootlaer good or service. The more
elastic view of resources, projected throughous thiesis, changes this. Instead of

judging one item against another and evaluating slimuld get what, it becomes a

90Case number 2009-43-01 [2009] Constitutional C(liatvia).
"1 This is elaborated on in Chapter 2.
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qguestion of whether states have exhausted all lpbss to expand resources
available. This also better reflects the indiviipiof human rights where increased
expenditure on one right will increase the enjoytadrother rights. It similarly better
represents the interdependence of economic vasialllere government spending can
improve GDP and the economy, and subsequently argment’s fiscal space by
improving tax revenu&’? It also addresses the political manipulation ofidet
decisions, as suggested for instance by ESCAP Veloed that “budgetary decisions

are not just financial but political*

This approach does not allow judicial and/or gyadieial bodies to prescribe
economic policy, and it is not about proving thendasiveness of one economic
model over another. Instead judicial and quasidjadlibodies should be judging
whether a government has complied with the ‘maximavailable resources’ clause
on the basis of expert evidence and clear legatimies. As this thesis has repeatedly
asserted this is not a new task for courts. Conften use legal principles to judge
complex issues on the basis of evidence suppliegkpgrts. In fact this is common in

every area of laW’*

6.3.2. Maximum available resources and Article 2{lof the ICESCR
The thesis also examined how this view of resouaslependent on government

policy helps clarify states’ obligations under tlest of Article 2 (1), which has so far
been regarded as we¥dR. Typically resources have been viewed as an externa
constraint with most of the work on Article 2(1)tenpreting states obligations as
taking steps to progressively realise economiciab@nd cultural rightsvithin the
framework of available resourc&8.However since resources are in fact dependent on
government policies, they should not be seen asxternal constraint but instead as
an internal factor and therefore part of the obigga“to take steps to progressively
realise”. Rather than raising questions about Huw abligation responds to changes
in resources, it should become a matter of detengimow the resources issue

becomes part of these obligations.

972 part Kraay, ‘Government Spending Multipliers in\@$oping Countries: Evidence from Lending by
Official Creditors’ (Policy Research Working Pag&99, World Bank, Washington DC 2012).
9ESCAP(n 203), p. 64.

974 angford(n 147).

975 SteinerandAlston(n 3), p. 276.

9 ECOSOC (OHCHRJn 265), para 13.
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In particular the thesis showed how the obligationprogressively realise human
rights should require states to be proactive iratang economic stability and the
necessary fiscal space to implement human righésChapter 2 notes, the IACHR
observed that governments are obligateedensure conditions that, according to the
state’smaterial resources, will advance gradually and consisteiotiyard the fullest

achievement of rights’*’

The reference to material resources suggests thieat
IACHR differentiates between a country’s assets ismdiscal space in line with the
earlier analysis of Chapter 2. The CESCR’s appradsh implicitly supports states’
obligations to create, maintain and increase figmdce since it has frequently
expressed concern when states’ spending on kelyeemgnts such as social security

has decreased or failed to keep up with risingscdst

Under the umbrella of progressive realisation, didigation to take steps is the
practical application of this obligation over tim&ince securing the necessary
resources to implement human rights is part of gowents’ obligations,

Programmes/Plans of Action that elucidate the steyesling to be taken must include
the necessary budget allocations and how the regeiscal space is going to be

created and finances raised.

Although not explicitly mentioned in the ICESCRetRESCR reads Article 2(1) as
establishing immediate and non-derogable obligatbrstates to ensure minimum
essential levels. While it is supposed to add cunt® Article 2(1) and improve the
justiciability of economic and social rights, humiaghts practitioners and academics
have raised numerous concerns about its practicaiit affordability’’® The CESCR
has tried to address these concerns by suggesdit®g €an use resource constraints to
explain why minimum essential levels cannot be aued®® However, this

7T ACHR (n 274).

98gee, for example, CESCR ‘Concluding Observation€oiombia’ (2001) UN Doc.
E/C.12/1/Add.74 ; CESCR ‘Concluding Observationslamaica’ (2001) UN Doc. E/C.12/1/Add.75,
para 10; and CESCR ‘Concluding Observations ondébia’ (2000) UN Doc. E/C.12/Add.47, para
17.

9®ChapmarandRusseln 89).

9%09The CESCR has recognised “... it must be noted tiagasessment as to whether a State has
discharged its minimum core obligation must ald@ taccount of resource constraints applying within
the country concerned.” CESCR ‘General Commenthe ature of States parties obligations (Art. 2,
para.1)’ (1990) UN. Doc. E/1991/23, para 10.
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undermines the apparent “non-derogable” nature loésd obligations. As
demonstrated, shifting discussions from measurirstage’s capability to examining
economic choices and asking states to prove tlegt ¢dhnnot do more to create the
necessary fiscal space again gives courts more foormaddressing the affordability
issue. Moreover, the raising of the standard obpfaom requiring states to provide
‘clear and convincing’ evidence that they cannotndore to asking them to prove
‘beyond reasonable doubt’ reflects the gravity alations of minimum essential
levels and their non-derogable nature, while atsproving their practicality and/or

deliverability.

Finally this part of the thesis examined how thsawof resources can help determine
what a retrogressive measure is and whether iussfied. This is regarded as
“possibly the most important obligation in terms odnstraining — or critically
evaluating — government action” that might undeergeonomic and social right®?

To help concretise this obligation, several pramigrs and human rights bodies
including the CESCR have emphasised in considenvigen something is
retrogressive, one must examine whether itinges alia violated minimum essential
levels?®? As identified in Chapter 2, this approach has soonings. It is difficult to
see the added value of including violations of mimm essential levels as
retrogressive since they are alreadprima facieviolation. Moreover, this approach
undermines the concept of progressive realisatjosulggesting that states can stay at
ensuring minimum essential levels. Given this, thesis focused on defining
measures as retrogressive if they have a sustaiegdtive impact on the already
acquired economic and social rights and/or theiza#n of economic and social
rights. This would include those measures jeopaglithe realisation of economic
and social rights even if it is not possible to dade that a violation, or a regression
in the enjoyment, of a specific right has takercelalthough not included in CESCR
General Comment 19, which further clarified the teon of retrogressive measures,
CESCR'’s concluding observations have sometimegoated measures as regressive
for jeopardisingor threateningeconomic and social right& This could include
deviations from programmes of action such as redlumedget allocations unless

%lNolan(n 7).

92 CESCR ‘General Comment 19: The Right to Socialige (2008) UN Doc. E/C.12/GC/19, para
42.

983 CESCR ‘Concluding Observations on Spain’ (2012) Dibt. E/C.12/ESP/CO/5, para 28.

222



mitigating measures had been taken. Austerity meaghat curb social spending and
ration social security could thus be regarded &®geessive. This approach would
also reinforce the progressive obligation and tleasares needed to secure rights in

the long term.

Regarding the permissibility of retrogressive measuthe CESCR clearly argues that
they are only permissible when necessary to ertherédotality of human rights’ and
‘general welfare®®* The CESCR has further clarified that “the adoptiérany other
policy, or a failure to act, would have to be mdet¢rimental to economic, social and
cultural rights.®®® The effectiveness of this approach however is imifed by its
approach of quantifying resources and using pammmetuch as GDP rates. This
makes it more difficult to effectively examine thecessity of such measures and
whether less harmful solutions are possible. Thesishnoted that taking a fixed
approach to resources and viewing them as largeyyrid a government’s control
enables governments to more easily justify retregju® measures as it obviously
limits the amount of alternative measures that lsarimplemented. Taking a more

elastic view of resources considerably expandsitimeber of alternatives available.

The thesis further showed that even during timesational debt governments have
economic choices and alternatives to austerity oreas There is considerable
evidence that a national debt does not automaticadlan that retrogressive austerity
measures such as cuts in social expenditure, gitarlate and/or necessary. Many
prominent and well-regarded economists, and intenmal organisations, for instance
have spoken out against such measures, arguinmgead fiscal stimulus in terms of
government spending rather than tax cuts was netedeelp the economy recovéf.
Government spending on social protection has begred as more expansionary than
tax cuts since people on lower incomes are moedylito spend any additional income
they receivé®’ Moreover spending on social protection also hastige correlations
with raising nutrition rates, improving school aitiance and thus can expand human

capital, which helps secure human rights in the lemm.

94 CESCR ‘General Comment 3: The nature of Statetiegasbligations (Art. 2, para.1)’ (1990) UN.
Doc. E/1991/23, para 9. See aMaeller (n 305) p. 133.

9%SCESCR ‘Open Letter to State Parties to the ICES@Rune 2012)

96 Krugman(n 916).

%7Congressional Budget Offida 672), p. 7.
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6.3.3. The right to social security
The thesis also clarified the content of the righsocial security. Rather than taking a

purely doctrinal approach, the thesis reviewed dbmpliance of relevant judicial
decisions with key human rights principles to diserchow Article 9 should be read in
today's world. This was imperative if the thesisraveo fully identify states’
obligations during a financial crisis to realisesthight. It was also necessary given the
on-going pressures undermining social security isiton worldwide including the
shrinking of the role of the state and the contiguiocus on neo-liberal economic
policies. The importance of clarifying the right teocial security is further
demonstrated by its relationship with the rightdifi®m and being free from degrading

and inhuman treatment and punishni&nt.

There are many challenges in defining the righsdoial security with an array of
different terms being used such as social proteaiowelfare. The CESCR clearly
states that the right to social security includeshbsocial insurance (contributory
schemes that cover pre-specified support for aféi members in particular
circumstances)) and social assistance (hon-comdmpischemes that is awarded on
the basis of need). Another related challengedsgsue of universality. The principle
of universality means that everyone has the righsdcial security, and must be
entitled to, and able to access, social securithey are in need, with need usually

being determined by being in a certain situatiochsas being unemployed or above a
certain age (in such cases the recipient usuatkives social insurance), or by having

a less than adequate income (usually receives| smsstance).

From the thesis’s analysis, however there ared@lr weaknesses in the application
of the right to social security as interpreted tigio the CESCR General Comment 19
and the various judicial decisions at national aedional levels. The practical
application of the law has not always respected drumghts principles such as
universality, non-discrimination and equality. Tiesdespite the progress the ILO has

made in moving from the formal employment appro#tdt discriminates against

8| arioshina v. Russiédecision on admissibility)2007 35 EHRR (ECtHR 56869/00).
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informal workers to more universal approach throdigh endorsement of a social
protection floor for all. While many judgments addcisions have recognised that
migrants and refugees should have access to seeialrity to protect them from
destitution, it is often at a lower rate than @itiz?®® This two-tiered approach, which
bases the amount awarded on status rather than preadotes unequal treatment and

can widen inequality between different sectorshefpopulation.

Courts have also yet to address the impact comdiittes have on accessibility.
Increasingly countries are conditioning the recefpbenefits on behaviour such as
actively looking for work, applying for a certairumber of jobs each week, and
attending work interviews with strict sanctions fowsn-compliance that include the
suspension or termination of benefits. Such comalitiities can be difficult to comply
with, particularly for those living in vulnerabletgations who may have more
problems in actively looking for work due to illiecy and lack of education, limited
access to and knowledge of computers, and physistnce and/or little public
transport in poorer areas amongst others. Stricttgas for non-compliance can
therefore reinforce patterns of discrimination amebuality by leaving people without
the assistance they need. However despite thigarsthe few cases on this have
focused on legal technicalities rather than acbésggiissues as discussed in Chapter
3.

Other shortcomings in the application of the lawlude linking the amount awarded
in social security with wages, for instance the Il@s traditionally measured
adequacy by specifying that the benefit receivedtmeflect a certain percentage of
the wage’™ Several countries too have linked their idea ofqadey with national
wages under the premise that it must “pay to weekt] “fairness to the tax-payet™.
This fails to consider whether wages themselvedaarand cover living costs. This is

often not the case as illustrated by the increasiarking poverty in many countries

99 ECSR ‘Conclusions XlI1-4’ (CoE Strasbourg 1996).

999 |LO Convention 102: Social Security (Minimum Stardk) (35th session of the International Labour
Conference 28 June 1952, entered into force on®il 2955).

91George Osborne ‘Autumn Statement 2012 to the Hofti€®mmons by the Rt Hon George
Osborne, MP, Chancellor of the Exchequ@arliament, 5 December 2012)
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including industrialised on€$? Inadequate social security can also exacerbate

inequality by not providing enough to allow peopkeape their povert§?

To comply with international human rights law, gowaents must ensure access to
adequate social security for all those in needcdmply with universality, eligibility
must not be decided on status but on need, whichsimlly determined by the
circumstances someone may be in such as being lmgedpor sick, or having one’s
income below a certain amount. Governments must etsure the accessibility of
social security (social insurance and social emst&). This requires positive
measures to ensure that traditionally marginalggedips such as women can afford to
contribute to social insurance schemes. Other mesdio ensure access to social
assistance can include ensuring proper documenjalietter transport links, and
measures to prevent the stigmatisation of thoseeivieg assistance. Any
conditionalities imposed must also not impede accHspeople are left without it
could not only violate the right to social secutityt also the rights to life and to be

free from degrading and inhuman treatm#ht.

In determining adequacy the thesis moved beyonthiag correlations with wages
that can be unfair and negative indicators suamagautrition rates to requiring states
to do proactive needs assessments with some geidantow to proceed. Despite
some states such as the UK claiming that it is ssfde to determine what an
adequate income is or the components of a minimaemsumption baskét®
increasing jurisprudence and the work of social aorgations have provided
significant guidance in this regard. Emerging jomglence on the subject shows
several courts going beyond calling on states tdheéoneeds-assessment to actually
providing indications of what should be includé¥.This is particularly relevant for
‘technical needs’. While some needs are clearlgrdgs for survival such as access to
food, safe housing, health care, and can be redadesubsistence/survival needs,
others may be more technical such as ensuring fdecegustice without which

992 Chris Belfield et al ‘Nearly two-thirds of childnén poverty live in working familieslFS Press
Releas€London, 16 July 2015) kttp://www.ifs.org.uk/publications/7880> accessetli6e 2016.

993 Fredman(n 382) p. 226 and 232.

994 arioshina v. Russiédecision on admissibility)2007 35 EHRR (ECtHR 56869/00).
99°KennedyCracknell andMcInnes(n 456), p. 6.

9%Regina (Refugee Action) v. Secretary of StatehfotHome Departmei2014] D WLR 089 (EWHC
1033 (Admin)
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recipients “are unable to seek and obtain a renfedyreaches exacerbating their
vulnerability, insecurity and isolation, and perming their impoverishment®
Technical needs could also include access to tgiand education that would help
facilitate the move out of poverty, and help enssubstantive equality. For ‘socially
determined need€® courts and/or the CESCR could call on state to usslic

consultations as has been done in the UK by the’¥RF

Implementation of the right to social security regs a long-term social security
system°® This in turn requires sustainability and long tétmding. While this has
been reiterated at the international level inclgdby the CESCR and the Special
Rapporteur on extreme poverty and human rightemetendations have been limited
and there is potential for the human rights commyuiai go further in examining how
states should ensure appropriate and sustainabblinfy In particular, the thesis
demonstrated how the CESCR and other human righdgee® could make greater
reference to the solidarity principle under whigdntibutions are based on people’s
ability to pay rather than their individual riskhi§ has been recognised in several
international standards such as Article 71 of ILOn@ention 102 and the revised

European Code of Social Security.

To comply with human rights law, a social secusstystem also requires a legal
framework establishing access to social security aght rather than an act of charity,
and to prevent it from being manipulated by goveznta. To fully hold governments
accountable, this must also be accompanied by mesrha making them answerable
for their performancé®® As well as including courts and other redress ragisms or

institutions that apportion blame and punishment provide remedies or action to
put things right, mechanisms must also “determiri&atwis working (so it can be

repeated) and what is not (so it can be adjustéd).

997 UNHRC (Special Rapporteur on the question of ex¢rpoverty and human rightg) 273), para 67.
8Fabre (n 460), p. 17.

99 DonaldHirsch, A Minimum Income Standard for the UK in 20{3RF, York2015)
<www.jrf.org.uk/sites/default/files/jrf/migratedidis/MIS-2015-full.pdf> accessed 3 June 2016.

100 CESCR ‘General Comment 19: The Right to SocialiBge (2008) UN Doc. E/C.12/GC/19, para
11.

1001 partnership for Maternal, Newborn and Child Hea{th253), p. 5.

1002 yNHRC (Special Rapporteur on the Right to Healthp51), para. 46.
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Again perhaps due to the well-documented failureilly articulate states’ obligations
under this right, there has only been limited worlestablishing the core obligations
under the right to social security, in particulaitsyminimum essential leveté®® The
thesis addressed this gap, and argued that stagesbhgated to ensure minimum
essential levels for all without discrimination.i§Imcludes covering all contingencies
and providing social assistance for those in nded fall outside of these. The
obligation to ensure minimum essential levels rexpiistates to provide social
assistance that covers basic needs such as dylaparopriate food and housing, and
minimal socially determined needs to prevent isotasuch as access to interf&f.
States must also ensure technical needs such essaogustice and other servic¢es.

To meet the immediate obligation of protecting thosost in need, states must also
ensure that any targeting of social security ibr@sad as possible so that it does not
unfairly discriminate. Regardless of resourcesestatust also take immediate steps to
ensure full de factg equality. This includes adopting measures to owpraccess to
social insurance, and increase levels of sociattasge to enable people to escape
poverty such as access to training and educatiendémonstrated in Chapter 4,
governments must also plan how this will be fundecuding the necessary tax

reforms.

The thesis further found that, given the relatigmghe right to social security has
with the rights to life and to be free from inhumamd degrading treatment, the full
implementation of this right ison-derogableThis is further substantiated by its role
in addressing inequality and ensuring substantouealkdy. Furthermore, it is key to

preventing conflict and unrest that might force aveynment to declare a state of

emergency®®®

6.3.4. Summary
This thesis clearly demonstrates that states cassuaipe their obligations to ensure

access to adequate social security for all those@d. In most cases there is not ‘clear
and convincing’ proof of the necessity of austenteasures that threaten the

enjoyment of the right to social security, even withere is national debt. It is

1903 Mueller (n 305) p. 79.

104Regina (Refugee Action) v. Secretary of StatehiHome Departmeri2014] D WLR 089
(EWHC 1033 (Admin).

1005 i,

1008ponticelli andVoth (n 638).
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certainly foreseeable that states have less haraiteitnative measures and actions
that can be taken that do not undermine econondcsacial rights. Moreover the

right to social security ison-derogable

States must therefore continue to ensure the fybyenent of the right to social
security. They must go beyond ensuring core obbgatsuch as minimum essential
levels to progressively realize the full implemeiata of the right to social security
that includes promoting access to social insuramckensuring the amount provided is
adequate to allow people to escape poverty. Thest aiso ensure that there is a broad
definition of those in need to make sure that ne isrdiscriminated against, including
migrants and refugees, and left without the meansutvive in dignity. Since the
analysis has shown that states have greater camtesl their resources, states must
continue to ensure the long-term sustainability softial security systems both
politically and economically.

6.4. Applying the analysis to the situation in th&

When applying the analysis developed to the Uk§ dear that the austerity measures
taken by the Coalition Government between May 2@h@ May 2015 increased
inequality and significantly undermined and oftenlated people’s rights to social
security. The level of benefits awarded had newsmnbbased on any assessment of
needs. The Coalition Government also reduced theuatmawarded to many
recipients either directly or by failing to keepiit line with inflation. It has also
increased eligibility requirements and conditiotiedi for many parts of the population
thereby exacerbating the potential for discrimioratind exclusion. On numerous
occasions the measures implemented have violated obligations including
minimum essential levels, non-discrimination, ahd protection of the vulnerable.
The evidence also suggests that on several occa#fienactions have endangered
people’s rights to adequate standard of livingJtheand life and the right to be free
from inhuman and degrading treatment. Moreover,Gbalition Government could
not have argued that it was unaware of the possiipact of its policies. Not only did
it, in most cases, fail to take the necessary stepscure the appropriate information,
it also received many warnings about the probabipacts during the various

consultation processes.
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This has all been done in an environment that stigges those receiving benefits,
further exacerbating marginalisation and discrimiota Members of the UK
government, politicians and the media frequentlygested that those receiving social
security payments are lazy and do not work or doutee to society’®’ This created a
hostile and accusatory environment with persons wdisabilities, for instance,
increasingly reporting accusations of fraud anedts of violence and abuse from the
general public. Moreover, in 2016 the public haeerbincreasingly accusing people
of receiving social security fraudulently; 85% dfese allegations were faft8®
Further divisions and tensions are being createtthdyoalition Government’s claims
that the system must be fair to the taxpayer, rathan creating a system that
guarantees all citizens sufficient protection tuaiions of need. This also undermines
the sustainability of the system by questioninggbkdarity principle and creating the

political space to reduce funding for key sociditements.

In determining whether these measures are justiftesl thesis has used admissible
evidence from experts and credible organisationskiwg in the field, to examine
whether there are valid options to austerity messuifhe Coalition Government
continually equated its national debt with thatdfousehold, and asserted the need to
tighten its belt and reduce spending. However ighigresented by many as an over-
simplification. Many economists have argued thdtas ignored the role government
spending can play in stimulating the economy amdei@ising GDP and therefore tax
revenue. The Coalition Government also failed tosader increasing taxes, arguing
that lower taxes are expansionary. Again the ewddar this is less than clear, with
many economists arguing they are not as expansgiomaar increased social
spending®® Many have questioned the effectiveness of the umeastaken by the
Government to tackle tax evasion and avoidancethekby considerably increase

tax revenué®*°Moreover despite the bailout of the banks beinigaificant factor in

1997 Mulholland andWintour (n 898).

1098 Ashley Cowburn, ‘More than 85% of public tips omkét ‘frauds' are falséfhe Guardian
(London, 27 February 2016) <www.theguardian.comé&g2016/feb/27/false-benefit-fraud-
allegations> accessed 28 February 2016.

1009 congressional Budget Offida 672).

1010TyC (n 929).
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the current national debt levels, the Coalition &ownent showed no signs of

effectively regulating financial institution§

These factors clearly question the Coalition Gowegnt’s justifications of austerity

measures. It appears certainly possible for camtsquasi-judicial bodies to conclude
that it has not provided ‘clear and convincing evide’ much less proven ‘beyond
reasonable doubt’ that austerity measures werertlyerecourse of action, and that all
other measures, or the lack of action, would wotbenenjoyment of economic and

social rights:®*

6.5. Original contribution to knowledge

This thesis was motivated by the clear need toyamathe relevant human rights
standards regarding maximum available resourceshtandght to social security. As
already has been observed, both of these haveveeckisignificant attention. Many
practitioners and the ILO for instance have obsgthat the right to social security is
a neglected human right both in terms of claritg@ftent and implementation.

Moreover there are significant weaknesses in mdrfieexisting approaches to the
‘maximum available resources’ clause. They do a&etinto account the reality of
resources as dependent on governments’ choice®momic policy. Perhaps because
of this, the scope of states obligations undercheti2(1) remains uncledt As

already observed, although invaluable in showirgalray of tools that can be used
by states, more recent analysis implicitly puts #mphasis on human rights
practitioners to prove the validity of states’ defes of insufficient resources by
detailing the factors that need to be taken intcoant when evaluating a state’s

capability!*

1011 Christensen(n 951).

1012 CESCR ‘Open Letter to State Parties to the ICES@Rine 2012); and CESCR ‘General
Comment 3: The nature of States parties obligatjénis 2, para.1)’ (1990) UN. Doc. E/1991/23, para
9. See also Mueller (n 305), p. 133.

3Nolan(n 7), p. 8

1014 gee for instancBalakrishnanet al (n 80).
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This has limited the ability of the human rightsroounity to address contemporary
financial and economic factors affecting human tsgmplementation such as where
states have used national debt to justify redusipending on social entitlemerit4®
Human rights statements have rarely gone beyihved importance of respecting,
protecting and guaranteeing human rights duringegirof crisis°*® and that such
crises do “not exempt states from complying witkitthuman rights commitments,”
or “entitle them to prioritize other issues ovee trealization of human right$®!’
There has thus been little attention given to judgihe necessity and legitimacy of
these austerity measures within the context ofrtfaximum available resources’ and
the ICESCR. As has been frequently highlighted, &mumghts practitioners instead
have just focused on calling on states to compti wie core obligations in times of
financial crisis, and how any cutbacks should b&pprtional, and achieved through
greater transparency and participatt8tf. This implicitly suggests that austerity

measures are permissible providing they do noateaiinimum essential levels.

Using existing human rights standards and prinsiglas thesis has shown how a new
way of thinking with regards to resources can hetjge the necessity and legitimacy
of austerity measures that, has so far been lackimg current approaches. The
analysis developed in this thesis, can for instdredp answer critics such as Dowell-
Jones who claim that “the principle of non-retr@gion is an extremely crude and
unsatisfactory yardstick” that “fails to capturestbomplexity and fluidity of the task
of realising socio-economic rights” particularly anpost Keynesian environméfit?
By showing that states have considerable contrel tiveir resources and choices in
the economic policy pursued, it demonstrates tteies do not have to operate in a
neo-liberal or post Keynesian environment. The tptsy/nsian environment’ is not an
external constraint factor as in fact implicitlyggiested by Dowell-Jones but a choice
made by governments. This is made clear by theréifit economic view points and
analysis included in the thesis that demonstrade ttie situation is not as black and

white as may be portrayed by governments. Moreagementioned in Chapter 4,

19Nolan(n 7), p. 9

1018 yNHRC (Independent Expert on the question of hurigiuts and extreme povertg 10). See also
AlstonandQuinn (n 10)

197 UNHRC (Independent Expert on the question of hurigdmts and extreme povertyn 10), para 38.
1018 CESCR ‘Open Letter to State Parties to the ICES@Rune 2012)

1919\1ary Dowell-JonesContextualising the International Covenant on Eaoim Social and Cultural

Rights(Martinus Nijhoff Publishers 2004), pp. 52-54.
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while states are not always fully autonomous inidieg on economic policy due to
the influence of external actors such as IFIs doies not undermine the relevance of
the thesis’s analysis. Chapter 4 highlighted howesd courts have used legal
principles to counter the requirements of IFls ewentimes when international

assistance is both needed and being actively sofjht

Importantly, the analysis shows how the ‘maximunail@ble resources’ term can
strengthen the ICESCR by giving human rights ptiaciers tools to challenge
existing neo-liberal policies that are underminimgnan rights enjoyment worldwide.
As already demonstrated, while the ICESCR inclyatesisions that can be used to

hold governments fully accountable for their ecomrhoices, theCESCR has not

taken full advantage of these tools.

This thesis challenges the perception of economscan exact science, and shows
how human rights law can be used to ensure thagdbeomic policies chosen benefit
all. Since economic models are based on many assnsaghat do not always hold
true in the real world, it is not a foregone cosabhm that changing one variable or
introducing a particular policy will lead to specifoutcomes, despite what may be
asserted by politicians. Given this, it seems apffarent that states must justify policy
changes that will jeopardise human rights withacland convincing’ evidence that it
is necessary and that all other measures, inclutih¢ggking action, would worsen the

enjoyment of human right§*

Moreover the thesis clearly contributes to a beiteterstanding of the right to social
security, which is invaluable given the continuegplementation challenges posed by
neo-liberalism, the politicization of social prdiea issues and the increasing

stigmatisation of those living in poverty.

1020 itz andSajo(n 537).

1921CESCR ‘Open Letter to State Parties to the ICES@Rine 2012); CESCR ‘General Comment 3:
The nature of States parties obligations (Art.&apdl)’ (1990) UN. Doc. E/1991/23, para 9. See also
Mueller (n 305) p. 133.
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6.6. Looking forward

This thesis is designed in particular to help pksvalebate and open up a new
perspective about the different ways of approachimaximum available resources’ to
improve its relevance in addressing contemporargndru rights challenges and
problems. It is by no means a blue print for actibmvas beyond the scope to test the
applicability of the analysis developed here torgwtuation where states have used

insufficient resources to justify a denial or vioda of human rights.

While it is clear that governments have a numbetitdérent ways to access financial
resources in order to fulfill its obligation to useaximum available resourcé¥this
thesis has focused primarily on fiscal policy bwtherms of taxation and government
spending to help stimulate the economy. It wouldately be valuable to develop this
analysis with regards to monetary policy and finainceform and regulation. As
suggested in Chapter 2, it would be useful to febamine the compliance of states’
actions encouraging speculation in the financiakketawith their obligations to
preserve and expand its resources (assets) asegquider the ‘maximum available

resources’ clause.

Another area that merits more scholarship is haw tthesis’s analysis could develop
further the obligations of IFIs in preserving anthancing states’ abilities to ensure
that they have the maximum available resourcemfilement human rights. Already
in 2014 the ILO’s Committee of Experts on the Apation of Conventions and
Recommendations recognised that IFIs have respbisghto help secure social
security systems when considering the fiscal requénts of their lending policié%>
This can also be extended to individual statestaexérritorial obligations in the
negotiations and financing of adjustment programareb assistance, or in promoting
tax avoidance schemes. The Independent Expert mghoDebt and Human Rights

has recently noted how taxation policies in onentucan affect another countfy?*

1922 Balakrishnanet al (n 80).

1923 Greece (Observation 2013/8Austerity measures and the application of the &o8ecurity
(Minimum Standards) Convention 1952 (No. 102)’ Rejpbthe ILO Committee of Experts on the
Application of Conventions and Recommendations l{glid 103' ILC session 2014).

1922UNHRC ‘Final study on illicit financial flows, hunmarights and the 2030 Agenda for Sustainable
Development of the Independent Expert (Juan P. Blalisky) on the effects of foreign debt and other
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This was elaborated on further by several NGOs whaheir joint report to the
CEDAW Committee, found that the role of Switzerlandallowing financial secrecy
“...deprives other states of the public resourcesleegdo fulfill women’s rights and

promote their substantive equalit{?>

There is also a clear need for more research aesstabligations under the right to
social security. This thesis just touched the srfaf what is required from states and
more analysis is required on a number of differexsues especially the role of
conditionalities and their potential to exacerldigerimination and exclusion. To help
promote the need for the effective implementatioh this right, increased
interdisciplinary analysis of how the increasedognjent of this right can positively

impact the economy, and benefit everyone wouldhisaluable.

Nonetheless, this thesis is an important stepeft@hstrates that states cannot use the
‘debt crisis’ as an excuse to undermine and vidllageright to social security as we
have seen in the UK. It also opens up a new approdgudging economic policies
and states’ obligations to ensure the maximum aflalvle resources to ensure human
rights implementation. This can thus help hold goweents accountable for economic
policies and practices that have resulted in seslepgivation including malnutrition
and homelessness, and large-scale inequality, whésle to a large degree been

sidestepped by the human rights commutiit§).

related international financial obligations of &&bn the full enjoyment of all human rights,
particularly economic, social and cultural right3016) UN Doc A/HRC/31/61, para 43.

195CESR, Global Justice Clinic, Berne Declaration #iad Justice Network (2016) ‘State
Responsibility for the Impacts of Cross-border Aaaxise on Women'’s Rights and Gender Equality’
(Submission to the CEDAW Committee 65th Pre-ses$idforking Group)
<www.cesr.org/downloads/Switzerland_ CEDAW_SubmissitaxFinance_1mar2016.pdf> accessed 1
June 2016.

1926 Felner has noted the need to adequately addessgburces issue in order to better hold
governments accountable for such situations ofidajiwn. See Eitan Felner, ‘Closing the ‘Escape
Hatch’ A Toolkit to Monitor the Progressive Reatisa of Economic, Social and Cultural Rights’
(2009) 1(3) Journal of Human Rights in Practice,4j2-435.
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